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THE CONGESTION OF LAW 


By Hon. Atton B. PARKER 


EW questions have been more discussed 

during recent years than the increasing 
tendency of legislative bodies to propose 
and to enact new laws. Scarcely any 
agitation of a public or a moral question 
is so unimportant that it does not produce, 
in nearly half a hundred state capitols, a 
series of bills supposed to represent it in 
all its varied and shifting phases. It has 
become far more common to look for a 
new law for the punishment of an old 
offense or for defining anew the relations 
of individuals to each other than it is to 
invoke those powers or remedies by which, 
over many centuries, while law has been 
gradually taking fixed form, men have 
been able to punish crimes against society, 
or to settle their own differences. 

And yet every man who has had oc- 
casion to study the question, even in its 
narrower bearings, has been forced to con- 
clude that but a small percentage of pro- 
posed new enactments involves a new prin- 
ciple, or even a new policy. It rarely 
happens that an offense is committed for 
which no proper punishment has been pro- 
vided, and it is a long time since any 
real question has arisen between men to 
demand legal settlement impossible under 
existing law. 

Most of the laws proposed in such num- 
ber and variety are assertions of the police 
power. Even the machinery which they 
create — under the fond delusion that it is 
new — is as old as Western civilization it- 
self. It thus connotes a continual growth 
from the comparatively simple conditions 
of our modern life, at its best, into the 
variety, complexity, and interference which 





have marked all the history of men. It 
may create an office strange to a given 
county or state, lodge additional power in 
the hands of an executive, attempt to ex- 
pand or contract the judicial authority, or 
seek to regulate or modify by law habits 
and customs; but it proposes nothing 
hitherto untried somewhere. 

It has long been recognized that, if our 
legislators were compelled to study and 
know the old and settled principles of 
jurisprudence, there would be fewer op- 
portunities for mediocre men to make for 
themselves reputations, or even to base 
careers, outwardly successful, upon laws 
which have nothing in them that mankind 
has not tried. It is merely another illus- 
tration of the refusal of men to profit by 
the experience of their ancestors or pre- 
decessors, or to take account of the long 
line of failures; but its fatuity is in claim- 
ing credit for something well known al- 
ready. 

It was one of the many wise sayings of 
Montesquieu that: 

“It sometimes is necessary to change 
certain laws, but the case is rare, and, 
when it occurs, one should touch them 
only with a trembling hand.” 

If this were taken to heart by the mem- 
bers of Congress and of the state legis- 
latures of the American Union, who an- 
nually turn out an average of nearly 
fifteen thousand laws — two thirds of them 
devoted to private or special questions — 
it is certain that there would be greater 
satisfaction, both individual and public; 
more knowledge of what the law has done 
and can do, and more respect for it; fewer 
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reputations and ambitions built upon the 
shifting sands; and a general recognition 
of the fact that quality of .laws, and 
not their number, counts. Fewer aspiring 
young men might seek seats in these bodies 
merely as stepping stones to something 
deemed better; the amateur, the incom- 
petent, and the blackmailer might be less 
in evidence; the boss who orders legisla- 
tion, in order that he may sell it or 
exchange it for personal power, might 
gradually become extinct; the sensational 
newspaper — that outward sign of inward 
popular corruption or hysteria — might 
have less authority; and men of recognized 
character and success could be relied upon 
to keep our laws in harmony with our 
progress, and thus to promote and insure 
their efficiency without an over-production 
that sometimes makes them contemptible. 

But as this congestion of legislation has 
long since become chronic in our modern 
democratic society and the malady still 
remains, it is necessary to consider it in 
some of its many phases. Some small part 
of it is the result of adjusting our life to 
conditions, fewer of which are new than 
is generally supposed. The political theo- 
ries which have gradually become fairly 
dominant since the doctrines of the Eng- 
lish Revolution of 1688 were intensified by 
the doctrines of the American Revolution 
of 1776, and those of the French Revo- 
lution of 1789 account for the supposed 
necessity for many new laws, in spite of the 
fact that none of these events, singly or 
even combined, has introduced new or un- 
tried theories. Coming back to local gov- 
ernment, each branch of it, each added 
legislative body, has felt itself called upon 
to enact series of laws for dealing with its 
conditions, or what it has deemed emer- 
gencies. 

Although each new migration, as- it 
spread from the Atlantic to the Pacific, 
has carried with it rules of life and con- 
duct long and successfully tried on many 
scenes, it has scarcely reached the vesti- 





bule of a larger career and opportunity of 
its own before its legislative body has 
launched upon the world a new line of en- 
actments dealing with marriage, inheri- 
tance, individual rights and property, and 
all the manifold interests of life, in a man- 
ner which its people have thought new. 
Especially in the relations of corporations 
to society and business, many states, dis- 
tant from the scene of origin and devel- 
opment of these organizations, have be- 
gun the work of regulating and tinkering 
with them almost before their people had 
passed out of the individual or partner- 
ship period. The result has been a great 
mass of legislation that was crude, much 
that defeated its own ends, and still more 
that was hurtful to the communities most 
concerned. It was only when the earlier 
of these laws were repealed or modified 
that the commanding natural resources 
of such states really had an opportunity 
to find development, and that their peo- 
ple could enjoy the natural reward of 
their own courage, industry, and intelli- 
gence. 

Sir John Macdonell, one of the great 
legal authorities of present-day England, 
has recently called attention to the fact 
that for nearly two hundred years the 
struggle has been toward equality, and 
that this accounts for much of the great 
bulk of legislation in this country and the 
British colonies, and has also expressed 
the opinion that the tide has now turned, 
so that the tendency is toward a growing 
inequality. He points out a tendency, 
which he describes as universal in all the 
Western world, to restrict the right of con- 
tract. In his words: 

“It takes many forms. It creates whole 
classes of persons who are regarded as ab- 
normally weak, if not irresponsible. The 
idea of equality before the law . . . becomes 
fainter. The exceptions were once few. 
Lunatics were, for most matters, at all 
events, regarded as incapable of contract- 
ing; minors were so for some; and expectant 
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heirs were, in certain circumstances, un- 
fettered. Now the list of such classes is 
more enlarged. The borrower cannot bind 
himself as against the money-lender; the 
court enables him to break his word. He 
who gets a bill of sale finds it inopera- 
tive unless it satisfies certain conditions. 
Farmers are protected against themselves. 
The Irish tenant is encased in legislative 
armor against his own weaknesses. The 
expanding field of labor legislation contains 
many such provisions. Workmen and sea- 
men, factory operators and miners, cannot 
contract themselves out of many provisions 
established for their benefit. In several 
European countries the working day of 
grown-up men is limited by statute. Rail- 
ways and many corporations are subject to 
restrictions from which they cannot be re- 
leased by contracts. It would seem as if, 
instead of the age of status being over, 
we were rapidly returning to it. Hegel 


said that in legal restriction lay true free- 
dom; it is the working creed of most legis- 


latures.”’ 

If, then, socialism is the subordination 
of the individual to the state, over-legis- 
lation is its outward sign of progress be- 
cause only thus can the dominance of the 
state be emphasized, even when it cannot 
be enforced because abhorrent to human 
nature, the doctrines of our religion, and 
the decrees of God. State dominance is, 
however, no new phase in the history of 
man, and the attempt to satisfy it by 
means of laws passed by popular assem- 
blies does not really differ seriously from 
the previous efforts made by despots, 
benevolent or cruel, or by Napoleonic or 
Russian imperial orders. This tendency 
must, however, account for much of the 
tentative, or, as it is sometimes called, ex- 
perimental legislation, enacted year after 
year. Even the private and special laws 
fall easily into this category, because, if it 
is possible to restrict the liberty of con- 
tract or action of classes, it is certainly 
legitimate and inevitable to employ the 





same method when dealing with isolated, 
individual communities or groups, or even - 
interests. Once the distinction between 
those rights purely public, half public, or 
wholly private, is lost, the circle rapidly 
enlarges and becomes both complete and 
vicious, 

Legislation of this order is promoted in 
many ways. One of the most efficient 
agencies is popular clamor. This may be 
produced by the demagogue, whose inter- 
est it is to make the part appear to be the 
whole. It may be started by the robbery 
of a savings bank, or by adulteration on 
the part of some manufacturer, or dis- 
honesty by the head of a business corpo- 
ration, or in any one of a hundred differ- 
ent ways. Such an agitation will naturally 
be encouraged by sensational newspapers, 
and by the oftentimes scarcely less sen- 
sational pulpit. As it goes on it gathers 
force until it passes into one or the other 
of the many forms of that hysteria which 
demands nothing so much as a victim. 
In such a period the recurring session of 
a legislature comes in its due course, or 
an ambitious or sympathetic governor 
calls an extra session. Thus dozens of 
useless laws are placed upon the statute 
books, every one of which chokes the 
channels of justice. 

Another fruitful source of legislation is 
the neglect or failure to enforce existing 
laws. A lax public sentiment, plus an in- 
competent executive, renders of no effect 
a wholesome law until the breaches of it 
become so numerous and offensive that an 
aroused and indignant public sentiment 
demands relief. The result is often a de- 
mand for further legislation, because it is 
erroneously assumed that the wrong suf- 
fered by the public could not have hap- 
pened had the laws been adequate for its 
protection. And a crop of new and un- 
necessary statutes is the outcome — unnec- 
essary because all that is needed is rigid 
enforcement of existing law. This has 
been demonstrated within the past year, 
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when, in the midst of the most hysterical 
demands for new laws aiming at certain 
offenses, successful resort has been had 
on a large scale to existing laws. The 
eontinuance of such efforts will demon- 
strate the adequacy of the laws when 
rigidly enforced, to put an end to the 
practices which they were intended to 
prevent, and at the same time demonstrate 
anew the wisdom of enacting only such 
laws as can be enforced, and then to se- 
cure their enforcement. 

In many cases the misdirected or ignorant 
zeal of an executive officer is responsible 
for many new and useless laws. Such 
an official — generally with the elements 
in him of the agitator, and often of the 


demagogue — has been carried into office, 


after an hysterical canvass, under the 
promise to prosecute certain kinds of 
accused persons. Once elected, he takes 
up his work in the same spirit that had 
characterized his electoral campaign. He 
indicts with great facility. He tilts 
against classes or individuals, only to find 
that juries do not convict, or that, if they 
do, courts will not sustain. Then comes 
a new harvest of laws in order to justify 
or supplement the zeal of men who may 
be honest, but who are wanting either 
in judgment or knowledge. In addition, 
there is probably no other class of official, 
and no form of action, which more surely 
produces contempt for law, whether new 
or old, than those inherent in spurts 
among prosecutors. 

In some instances the opposite of the 
illustration just cited may be found. An 
official may insist that it is no part, either 
of his duty or that of the law, to proceed 
except where he is fairly assured of his 
ability to prove every charge, and to as- 
sure conviction. He may have the old- 
fashioned idea that it is discreditable to 
indict without reasonable evidence of guilt 
merely because some ignorant, irrespon- 
sible agitator, or a hysterical victim, or a 
newspaper, suggest or demand it. 


may 





This is apt to produce its supply of new 
bills at the succeeding session of the leg- 
islature, some of which may pass the scru- 
tiny of a careless or an aspiring governor. 

Another favorite form of legislation is 
that for the benefit, or at the behoof of, 
a party. The continual tampering with 
election laws and regulations; the creation 
of useless offices, political or judicial; 
crusades against or favors conferred upon 
corporations or interests; the reorganiza- 
tion of city governments: the legislation 
of one class of officials out of office, in or- 
der to put another in; the institution of a 
state constabulary for the purpose of con- 
trolling the police of great cities for party 
or personal purposes; the tilting against 
opponents, a process common to many 
legislative bodies — all these are produc- 
tive of such infinite and far-reaching harm 
as to emphasize the doctrine that no par- 
tisan legislation, either proposed before 
the bodies themselves or pushed in their 
committees, or enacted into law, can be 
fair, just, or enduring. 

The forms of legislative waste here 
enumerated, and the causes which pro- 
mote them, serve to show why it is that an 
almost complete change has come over the 
character of our legislative bodies. Their 
presence gives speakers almost arbitrary 
power, makes committees into a new form 
of tyrant, develops management and in- 
trigue into fine arts, produces bosses as a 
natural result, and, while keeping the 
larger men out of legislative halls, puts 
small ones into their places. Log-rolling 
becomes a necessity, and mischievous or 
useless bills pass easily and almost by 
sufferance. The existence of these ele- 
ments also promotes conflict between ur- 
ban and rural interests in the hope that 
one or the other may escape a fair share of 
that taxation which always grows as the 
result of such a dangerous rivalry. 

All in all, these conditions interfere 
continually with the orderliness and the 
dignity, with the purity and the whole- 
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someness, of our boasted democratic life. 
Our whole system of government tends to 
congestion so far as its public channels 
are concerned — with laws passed in fool- 
ishness or wantonness, and without re- 
spect to the need for them. 

It is not alone in the domain of law- 
making and the legislator that these 
abuses are potent. They add to the labor 
of the judiciary. Upon it is thrown for 
adjudication, year after year, a body of 
work absolutely unnecessary, and at great 
expense to the public and often to pri- 
vate individuals. The constitutionality of 
much of this new legislation is continually 
questioned. So true is this that a sub- 
stantial percentage of the questions 
brought before appellate courts are re- 
lated to doubts of the validity of the laws 
under which actions are brought. In- 
deed, in the state of New York, in a period 
covering about twenty years, the consti- 
tutionality of over five hundred statutes 
was challenged in the court of appeals. 
The dovetailing of new legislation into 
existing law, and the cost of construing 
the possible meaning of a legislature, also 
enters into a considerable part of the an- 
nual output of twenty thousand decisions 
rendered by appellate courts. Many of 
these mushroom enactments are permitted 
to slumber by common consent. But this 
is dangerous, because, in such cases, of- 
fensive laws remain upon the statute 
books, and may later be evoked for mis- 
chievous purposes. The continual resort 
—nearly always for spite, and in almost 
all the older states — to the so-called blue 
laws, never properly killed off, well illus- 
trates the perils which lurk in the carry- 
ing of inert laws upon the statute books. 

In like manner there should be added 
to the causes of over-legislation already 
enumerated the industrious and _persis- 
tent efforts of executive officers to procure 
legislation which is either agreeable to 
their parties or to the ideas they repre- 
sent as individuals. It was the funda- 





mental idea of the founders of our govern- 
ment that the three branches of govern- | 
ment should be kept distinct, with certain 
well-defined and understood differences. 
The executive officer might recommend 
legislation, but it was assumed that any 
interference on his part to command it 
would not only be going beyond his powers, 
but would also excite resentment. 

Now, however, this idea has gone to 
the limbo of other beautiful, but dead, 
ideals. An executive officer may not only 
recommend, but is expected to urge, and, 
if necessary, in order to carry his point, to 
use the great power of his office to compel, 
the enactment of laws. He may call in the 
presiding officer and leading members of the 
legislative department of the government 
of which he is the executive, and demand 
of them such legislation as he deems wise, 
and will be considered justified if he dis- 
tributes or withholds his patronage for 
the avowed purpose of inducing or forcing 
legislation, if at the time there is a public 
sentiment in favor of such legislation. 
Instances are, however, not uncommon, in 
which such an official will make short 
work of corrupt combinations to get pub- 
lic money, or of bills intended to promete 
class interests, or of others whose sim- 
plest purpose is theft or misappropriation. 
Legislative bodies, all the way from Con- 
gress to a village council, pass bills deal- 
ing with their own employes, with letter 
carriers, or other classes of officials, with 
departments and bureaus, or with police 
and firemen, with no other purpose than 
that of putting the responsibility upon 
the president, the governor, or the mayor. 
To the credit of the latter it must be said 
that seldom is such a reliance vain. 

Within the narrow limits necessarily ob- 
served in such an address as this it is only 
possible to indicate, on the broadest lines, 
the evils incident to the system which 
makes it impossible to remember that 
men have long been under the government 
of law; that mankind is moved everywhere 
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pretty much by the same impulses and 
influences; that, in the course of the ages 
concerning which history has left us a 
record, nearly every legal device has been 
tried; that, in general, man, like nature, 
casts off the useless; and that each failing 
experiment, however many times it may 
be tried, is still the same impracticable 
movement wasting valuable time and ef- 
fort. 

When we shall learn that legislative 
bodies must be made up of mediocrities 
so long as quantity and not quality of 
laws is regarded as the essential requisite; 
when some of the temptation to legislate 
shall be removed by less frequent meetings 
of such bodies; when trained official 


draftsmen shall be employed to give the 
necessary laws legal and literary form; 
when executives are forbidden, rather than 
encouraged, by public sentiment to inter- 
fere with the orderly course of law-making, 
—when these simple steps are taken, it 
will be permissible to look forward with 


hope to the times when hysteria, black- 
mail, partisanship, personal ambitions, and 
selfish interests will not add ten new laws 
to the statute books when only one is 
needed. At all times in history the safe- 
guards of the law have been thrown 
around life and property. As the result 
of the laws, slowly built up and carefully 
tested, men have been able to progress, to 
command a constantly spreading freedom, 
and to promote civilization. In the future, 
as in the past, the law must recognize 
what has been done; it must look forward 
continually to the protection of men from 
violence and anarchy, and their property 
from spoliation. This can best be done 
by having few and just laws, and by 
grounding them upon principles and doc- 
trines which have commended themselves 
to mankind. 

If the ill effects of idle and mischievous 
over-legislation manifested themselves only 
in the belittled character of our law-mak- 
ing bodies, the result would still be de- 





plorable. But they are most apparent, in 
the attitude of a people which, starting at 
its own shadows, comes to depend more and 
more upon the so-called strong man; in that 
dissatisfaction with courts because they 
find temporarily popular legislation either 
unconstitutional or unworkable along the 
lines desired; in the opportunities afforded 
to the shallow agitator, the dangerous 
revolutionist, or the opulent demagogue; 
and in that inability to think sensibly and 
to act with decision in matters of grave 
importance having to do with the main- 
tenance of our popular institutions in their 
pristine purity. These are the vital mat- 
ters — those which really count —in the 
making and the maintenance of national 
character, in the creation of that respect 
for law which is always the sheet anchor 
of a great people, and in conserving that 
still more unusual quality of waiting with 
patience for the slow and sure victory 
which comes with devotion to fixed princi- 
ples and policies. 

With more than twenty-five thousand 
pages of new laws added to the statute 
books each year, it is apparent, if the sug- 
gestions so far made be well founded, 
that relief is absolutely necessary. 

During the years between 1899 and 1905 
England’s Parliament, legislating for - the 
needs of forty-two millions of a home 
population, and millions of dependents, 
passed an average of only forty-six gen- 
eral and two hundred and forty-six special 
laws—the number of the latter being 
swelled by the necessity for granting 
franchises for railways and charter amend- 
ments for cities. One of the potent ele- 
ments in the working out of this to us 
most astonishing result, has been the 
presence of a salaried draftsman —a law- 
yer of high repute, well paid for his ser- 
vices — whose duty it is, not only to study 
the phraseology of proposed laws, but 
also to make a thorough examination of 
existing legislation, for the benefit of Par- 
liament and its committees. The pub- 
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licity of all committee hearings and the 
report of their proceedings in the press 
have also contributed much to promote 
this result. 

While our complicated system of local 
government will account for a consider- 
able part of our vast volume of legisla- 
tion, the greater part of it is due to causes 
such as I have suggested. 

Now, it is clear that a cure is needed, 
and while, of necessity, it must be grad- 
ual, it must at the same time be drastic. 

But, as is usual and natural in all such 
cases, not only the initiative, but also 
much of the effective work toward the ac- 
complishment of that end, must come 
from the great body of American lawyers. 
Their training, ability, and patriotism have 
cast upon them such tasks from the begin- 
nings of our government to this day. This 
record in the past justifies the confidence 
that they will not fail their country in the 
future. 





need, and demand it. In such a movement 
I believe the press would earnestly join, 
for the great majority of the men who 
conduct that mighty engine of power in 
this country are high-minded and patri- 
otic, having the public welfare always at 
heart. 

The duty of the lawyer in the premises 
is imperative, for he understands the dan- 
gers better than any one else. His daily 
work enables him to appreciate in large 
measure the wrongs the people are now 
suffering, and to see the rocks in the 
distance ahead, toward which we are 
steadily drifting. Therefore, he ought to 
take up the task, and carry it on with 
energy, until our current legislation shall 
simply properly supplement such part of 
our present law— whether common or 
statute — as has justified its existence. 

Our Association, it seems to me, cannot 


| better justify itself, or more effectively 


In this matter a systematic movement | 
/the head of all well-devised movements 


should be entered upon by the Bar Asso- 
ciations of the country, from the greatest 


| 
| 
| 


to the smallest, having for one of its ob- | 


jects the education of the public mind to | 


the point where it will understand its | 





exert its influence in our society, than by 
taking up this work, and placing itself at 


for the correction of evils which] have be- 
come so obvious. 


New York, N.Y., August, 1906. 
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A PHILADELPHIA 


LAWYER IN THE LONDON COURTS 


IN THREE PARTS, ILLUSTRATED BY THE AUTHOR 


By Tuomas LEAMING 


PART III 
Costs 


AVING in the last two numbers given 
some idea of the courts themselves, of 
the difference between solicitors and barris- 
ters, the division of the latter into the com- 
mon-law and chancery bars, with the 
“functions of devils, juniors, K. C.’s, and 
specials, and the system of masters, some 
further observations of English methods 
remain to be recorded. 

Costs play an important part in all English 
litigation. The tendency since the time of 
the Stuarts has been constantly to increase 
them. By costs— as understood in Eng- 
land — is not meant the official fees payable 
to the court officers, but a sum which the 
unsuccessful party is condemned to pay to 
the successful party. The aim is to in- 
demnify the party whom the event proves 
to have been in the right. If he has in- 
curred expense to obtain judgment for a 
sum of money, then he must be reimbursed 
by the other side who occasioned his out- 
lay by refusal to pay. On the other hand, 
if an unjust claim has been made against 
him, the claimant must repay his expenses 
in resisting it. 

Part of these costs are taxed as the case 
proceeds. Thus, if one party summon an- 
other before a master prior to trial, to ob- 
tain an order for the production of some 
document, the master imposes costs — say, 
£2.10.0 — upon the party who refused to 
produce, or upon the party who the master 
finds has unwarrantably demanded the 
production. The theory here is to dis- 
courage unnecessary and harrassing inter- 
locutory proceedings. 

But the principal costs ‘“‘await the event,’ 
t.e., follow the course of the final judgment. 
They include an allowance for counsel fees, 





which, however, is not always as much as 
the amount paid therefor. For if a litigant 
has indulged in the luxury of an unusual 
array of counsel he must do so at his own 
expense, and the master only allows what 
he should have laid out in fees. Thus a 
petty action may involve some personal 
pique, and the plaintiff insist upon his solici- 
tor retaining a K. C. at 50 guineas and a 
junior at 35 guineas, which, with 3 guineas 
for the consultation, would be 88 guineas. 
The defendant, however, is content with a 
junior at “3 & 1.” If the plaintiff suc- 
ceeds, the master will not allow him the 88 
guineas, but will decide that the more 
modest armament of the defendant would 
have been sufficient. 

But the costs are, upon the whole, very 
high. In an ordinary action to recover a 
moderate sum — say, £200 — the costs will 
generally amount to £50. Ina recent action 
to recover £60, balance of the purchase 
price of a motor car, costs were claimed of 
over £400, and actually allowed in a sum 
over £200; but this was most exceptional, 
due to the unreasonable stubbornness with 
which a just claim was resisted, and is by no 
means typical. It shows, however, the 
possibilities of the system. 

In theory, it seems quite reasonable that 
the party in the wrong ought to reimburse 
the party in the right, for having vexatiously 
put him to expense in obtaining his due. In 
practice, however, it may be that the pros- 
pect of large costs stimulates unjust suits 
by impecunious plaintiffs, themselves un- 
able to respond in costs if defeated, against 
richer defendants vulnerable for whatever 
the chances of war may have in store for 
them. Upon putting this to English law- 
yers, they will be found unable to answer, 
except by saying that if the plaintiff is un- 
able to give security for costs he may, in 
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actions of tort only, be remitted to the 
county court, where the costs are much 
lighter. But this is merely a mitigation 
of the evil. 

It seems to be the general opinion that 
high costs discourage litigation. This may 
be true, but if they tend to obstruct the 
assertion of just rights and stimulate ficti- 
tious claims they are not to be desired by the 
profession or by the laity. 


FEES AND BUSINESS 


An American lawyer will be most curious 
about two things, as to which he will get 
the least reliable information; these are: 
how legal business comes and what are its 
rewards. 

In the case of the solicitor the acquire- 
ment of a practice is apparently much like 
establishing a mercantile business. The 
majority of them doubtless begin as clerks 
in existing firms, and, if men of ability, 
either rise in the firm or form their own 
business connections. They are not ham- 
pered by the same considerations of delicacy 
and etiquette as the barrister, but may seek 
employment, although, of course, the one 
guarantee of real success is the honest and 
efficient handling of affairs with which they 
may be entrusted. 

In all England and Wales but 17,000 solici- 
tors took out annual certificates last year. 
This means the number of offices and does 
not include their clerks (many of whom 
have been admitted to practice as solicitors), 
nor those who, for one reason or another, 
do not practice. Solicitors, instead of being 
concentrated like the barristers in the Inns 
of Court in London, are scattered all over the 
kingdom. Some, especially in the small 
towns or poor quarters of London, are in a 
small way of business and must lead rather 
a precarious existence. A large firm, on 
the contrary, will have a staff like a bank 
or insurance company; with clerks, cashiers, 
bookkeepers, and assistants divided into 





such distinct departments that minor em- 
ployees know only their own functions and 
little of the business as a whole. 

The profits of such a firm of solicitors are 
very large indeed. Much of the money is 
made, however, in the transaction of business 
which is not properly of the profession of 
law at all; such as the promotion of enter- 
prises, the flotation of companies, etc.; just 
as there is a class of American lawyers 
pursuing the same lines. 

The barrister, in theory — and according 
to the traditions of the Bar — passes years 
awaiting recognition by the solicitors, and 
finally briefs begin to arrive which are re- 
ceived by his clerk with the accompanying 
fee (in gold), as to which the barrister is 
quite in ignorance. 

Such, however, is not always the experi- 
ence of the modern barrister. He supple- 
ments his reading, sometimes by practical 
service for a short time in a solicitor’s 
office, and nearly always by deviling for a 
junior barrister for from five to seven years 
without compensation. A_ devil main- 
tains his own identity and may always be 
retained as a junior himself. Partnerships 
are unknown and anything approaching 
them would be the subject of severe .dis- 
cipline. 

A barrister may have some relative who 
is chairman of a railway or large city com- 
pany, the solicitors of which will be apt to 
think of him when retaining counsel. In 
this and other ways, while he cannot re- 
ceive business directly from an influential 
business friend or relative, but only through 
the medium of a solicitor, yet such connec- 
tions are often definitely felt in giving 
the young barrister a start. However, his 
eventual success, like the solicitor’s, depends 
upon how well he avails himself of his oppor- 
tunities. 

When briefed as a junior without a leader 
in a small action, his fees may be ‘‘3 & 1,”’ 
meaning three guineas for the trial and one 
guinea for the ‘‘conference”’ with the solic- 
itor. When briefed with a ladder, however, 
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his fee, which is always endorsed on the 
brief, may read: 


“Mr. J. Jones . 35 guineas 
I guinea 
36 guineas 

with you 


Sir J. Black, K.C.” 


The leader’s brief will be endorsed: 


“Sir J. Black, K.C. . 50 guineas 


2 guineas 


52 guineas 
with you 
Mr. J. JoNEs.” 


The fee is not usually sent by the solicitor 
with the brief, but a running account with 
settlements at intervals is common. Con- 
tingent fees are absolutely prohibited. The 
barrister gets his fee, or is credited with it, 
irrespective of the result. 

All speculation as to barrister’s profes- 
sional earnings must be vague, for there can 
be little accurate knowledge on such a sub- 
ject. 

Chancery men seem to earn much less 
than common-law men and their business 
to be of a quieter and less conspicuous 
character. At the fireside in chambers in 
Lincoln’s Inn, if the conversation drifts 
to fees, one may hear a discussion as to how 
many earn £2,000 and a doubt expressed 
whether morethan three men average £5,000, 
but the gossips will add that they do not 
really know the facts. 

Common-law men’s fees, while larger, are 
equally a matter of guesswork. One hears 
of the large earnings of Benjamin a genera- 
tion ago, and R. Barry O’Brien, in his life 
of Sir Charles Russell, quotes from his fee 
book yearly,showing that the year he was 
called to the Bar he took only £117, while 
thirty-five years later—in 1894 — and 
just before he was elevated to the bench, 
his fees for the years were £22,517. For 


the ten years preceding he had averaged 





£16,842, and, for the ten years before that, 
£10,903. The biographer of Sir Frank 
Lockwood, a successful barrister, relates 
that he earned £120 his first year and took 
in £2,000 in his eighth year, while he was 
glad to accept during his twenty-second 
year the solicitor generalship, at a salary 
of £9,000. 

The clerk of a recent high judicial officer 
is authority for the statement that the year 
before he went upon the Bench his fees ag- 
gregated 30,000 guineas. It seems to be the 
general opinion of those well informed that 
the most distinguished leader may, at the 
height of his career, take 20,000 to 25,000 
guineas. All such estimates must, how- 
ever, be received with the utmost reserve, 
and no one could undertake to vouch for 
them. 

Barristers’ fees are, of course, for purely 
professional services, and do not come 
within the same category as the immense 
sums one occasionally hears of being re- 
ceived by American lawyers; generally, how- 
ever, not for real professional services in 
litigation, but for success in promoting, 
merging, or reorganizing business enter- 
prises. English barristers’ fees are practi- 
cally all gain, as there are no office expenses 
worth mentioning. 

Upon the whole, professional rewards do 
not strike an American as particularly 
large, remembering that the recipients are 
at the top of the profession in London, 
which means the kingdom — for all litiga- 
tion of importance goes up to London and 
to be a member of the English bar prac- 
tically means to be a barrister in the London 
courts, although there are a few barristers 
at large centers like Liverpool, Birmingham, 
and Leeds who have quite lucrative prac- 
tices. 

We have no bar with which to institute 
comparisons. Each county of every state 
has its own bar, and all the members of the 
county bars practising in the appellate 
court of a given state compose the bar of 
that state, which is a complete entity. 
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Great commercial centers have larger bars 
and more business than rural localities, 
but still no bar in America is a national one 
like London’s. 

One cannot escape the impression that liti- 





to be in the tight little island with, its dense 
population and well-settled rights, a com- 
plete absence of those far-reaching litiga- 
tions involving enormous sums and the 
conflicting questions concerning a whole 
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CROSSING THE STRAND FROM TEMPLE TO COURT 


gation in England deals with minor matters 
as.compared with that of America. There 
are no American statistics for comparison 
with the admirable judicial statistics of 
England. But in listening to the daily 
routine of the London courts there seems 





continent, with railroads and rivers trav- 
ersing thousands of miles and ramifications 
of trade extending into many states, each 
with its separate sovereignty. 

The English bar is small and the business 
very concentrated, but no statistics are 
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available, for many are called who never 
intend to practice. By comparing the esti- 
mates of well-informed judges, barristers, 
and solicitors, it seems that the legal busi- 
ness of the kingdom is handled by so small 
a number as from 500 to 800 barristers. 

One circumstance rather indicates that 
the popular estimate of fees is above the 
truth, and that is the acceptance of judge- 
ships by the most eminent barristers, but 
judicial salaries in England are high — 
£5,000 —to say nothing of the salaries of 
the Chief Justice and Lord Chancellor, 
which are more. 

Solicitors’ clerks occasionally haggle and 
bargain with barristers’ clerks in an undig- 
nified manner, but of this their masters are 
supposed to be in ignorance. 

It seems that the.matter of fees is some- 
times abused. In the case of a celebrated 
barrister, now dead, it is whispered that his 
clerk would receive a retainer of 500 guineas 
on behalf of the K. C. who would be miss- 
ing upon the case being reached. The 
clerk would then tell the solicitor’s clerk 
that the K. C. was overcrowded, and he 
did not believe he could get him into court 
unless 250 guineas were added to the fee. 
After grumbling and protesting, the addi- 
tion would be forthcoming, whereupon the 
clerk would readily find the K. C. strolling 
in the Temple Gardens and fetch him to 
court; but this was not regarded as honest 
and the story itself is doubted. 


COHESION OF THE PROFESSION. 


One of the most striking features of the 
English bar — in fact of the legal profession 
which includes the solicitors — is its great 
cohesion. 

The profession is tightly bound together 
in one compact body, which commands the 
public respect which is its due, determines 
the status of its members by elevating the 
worthy, disciplining the unworthy, casting 
off and excluding the impossible. 

To begin with, every barrister hails from 
some Inn. Whether he be an Inner Temple 





man, a Middle Temple man, a Lincoln’s 
Inn man, or a Gray’s Inn man, he has 
“‘eaten his dinners”’ whilst reading, and still 
dines at intervals at his Inn. He looks 
up to the benchers of his Inn, who are 
the governing body and who, at the stated 
dinners, dine at a slight elevation at the end 
of the historic hall. Later, he may him- 
self, as a bencher, look affectionately down 
at the juniors at his Inn. His preceptor’s 
chambers were, and his own now are, in 
some ramshackle old house in a crooked 
street within the general quarter of the 
town known as his Inn. He resorts to his 
Inn library for books he has not got. In 
short, he belongs to his Inn for life with all 
the enthusiasm of a university man’s loy- 
alty to his alma mater. 

His rise is almost wholly dependent upon 
professional — not public — reputation. He 
knows lawyers are the best judges of a 
lawyer’s skill. The worst ill which can befall 
him is professional oblivion or ostracism. 

At the head of this coherent body is a 
lawyer, dispensing the opportunity for ad- 
vancement; for it is the Lord Chancellor 
who converts lawyers into judges and 
creates king’s counsel. He, with the Chief 
Justice and the Master of the Rolls, in rota- 
tion, appoint the masters to their coveted 
positions. Juniors select devils from the 
most promising young men. Finally, 
leaders, juniors, and the whole bar look to 
the trained observation of the solicitor for 
approval and employment. 

This strongly knit body not only dis- 
ciplines its members for actual misconduct, 
but enforces by hearing and mandate the 
observance of etiquette and strict propriety 
by censuring the slightest departure. 

An almost incredible and rather absurd 
example of the extent to which this may be 
carried, which was laughed at by the English 
bar, was the occasion of an investigation 
of the charge that a barrister about to leave 
town had recommended another barrister 
to a solicitor — the objection apparently was 
that such an act might savor of coéperation 
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in the nature of a partnership which would 
never be tolerated, or perhaps might have 
violated the etiquette forbidding barristers to 
extol or decry each other to clients. 

Even socially barristers and their families 
are more cohesive than in America. Of 
course many of them are active in the general 
social life of the capitol or in political circles, 
but nevertheless they largely wine, dine, 
dance, flirt, and marry in the legal fraternity. 
In short, there is a social side of law life in 
England not unlike the society of a seat of 
learning, an army post, or a naval station. 

The solicitors, while not nearly so compact 
a body as the barristers, are neverthe- 
less well organized; and a firm government 
emanates from the Law Society, requiring 
mental and moral qualifications for ad- 
mission (with strict examinations) and capa- 
ble of purging itself of unfit practitioners. 

The relations between solicitors and bar- 
risters are most agreeable. At the great 
dinners of the solicitors which take place at 
the magnificent house of the Law Society 
in Chancery Lane will be found the leaders of 
the bar with the lord justices as well as the 
minor judges. This building of the Law 
Society, the rear side of which is separated 
from the law courts only by Bell Yard, 
affords a convenient meeting and lunching 
place, is conducted as a first-rate club, and 
is supplied with one of the best law libraries 
in London. A law library, by the way, 
looks odd to an American, for the books, in- 
stead of being bound exclusively in calf, are 
largely bound in the brightest of red, blue, 
and green cloth. 

SomME GENERAL OBSERVATIONS 

In America litigation begins in the court 
room. In England it ends there. Ameri- 
can proceedings tend to be somewhat for- 
mal, conventional, diffuse, and dilatory, pit- 
falls and traps are occasionally laid by astute 
practitioners, which embarrass the side really 
in the right and delay a conclusion upon the 
merits. Much is incomprehensible to the 
layman concerned except the result. 

English legal proceedings on the contrary 





are colloquial, flexible, simple, and prompt — 
thoroughly in touch with the spirit of the 
times and with the ordinary man’s every- 
day life. 

The legal decisions of the two countries are 
probably of equal value, and are held in 
mutual respect, and neither, perhaps, could 
claim any superiority over the other in its 
legal results, but in methods England at 
present is far in advance. 

This was not always so. Up to 1875 the 
English courts were most dilatory, expen- 
sive, and unsatisfactory in method, but in 
these thirty years reforms in methods have 
been evolved, step by step, and are still pro- 
gressing, by which the most important action 
can be tried, a judgment given, appeal be 
taken, argued, and orally decided as counsel 
sit down — all in ninety days. The details 
of these improvements are too technical 
for the present occasion, suffice it to say 
that they are characterized by the utmost 
simplicity, and many of them are capable of 
adaptation with modifications to American 
conditions. 

In America the bar is almost unorganized. 
It has little voice in the selection of the 
judges, of whose qualifications the politicians 
have no knowledge. It is weak in disci- 
plining and purging itself and in command- 
ing public respect for its rights. Its stand- 
ards of professional propriety are not 
clearly enough established, although great 
improvement is noticeable in all these re- 
spects. In England the bar is well organ- 
ized and governs the whole administration 
of law, jealously resenting any interference 
with its ancient prerogatives and preserving 
its own professional honor. 

Thus a close observation of professional] 
life in England will prove instructive and 
suggestive to the ever alert American. 
Nevertheless, he will depart with a feeling 
that, while at home there is room for prog- 
ress, yet, upon the whole, the old profession 
in the new world well maintains its proud 
position. 


PHILADELPHIA, Pa., July 1, 1906. 
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THE LIMITATION OF ACTIONS BROUGHT BY 
CREDITORS AGAINST CORPORATION STOCKHOLDERS 


FOR CORPORATE DEBTS 


By GeorceE P. CosTIGAN, JR. 


HE subject considered in this paper is 
largely statutory, but the statutes, 
though varied, have similarities which permit 
of reasonably definite classification and call 
for the application of certain general prin- 
ciples. We shall take up the statutes fixing 
the stockholders’ liability to creditors, con- 
sider the nature of that liability, and then 
discuss the application of the statutes of 
limitation. 

It should be noted at the outset that we 
concern ourselves here with only two kinds 
of stockholders’ liability to creditors, — 
namely, (1) where the stockholder has not 
paid the corporation in full for his stock; 
(2) where the stockholder has paid in full 
but an additional liability to creditors is 
imposed on him by statute or by corporate 
assessments authorized by statutes. The 
second is what we mean normally when we 
refer to stockholders’ liability, but the first 
is so closely connected with it that both will 
be treated here.' The first, while affected 
by modern statutes, is a liability which equity 
enforced early as an offspring of the doctrine 
of subrogation; * but the second is purely a 


1 The so-called stockholders’ liability which 
exists where for some reason the corporation is 
never properly formed, and so the members are 
liable individually for debts contracted, is really 
not a stockholder’s liability at all. On» must first 
actually be a stockholder in an existing corporation 
to have any liability as a stockholder. See an 
article by Professor Burdick in 6 Columbia L. Rev. 
1, and a review of that article in 19 Harv. L. 
Rev. 389. 


2 So. Car. Mfg. Co. v. Bk. 6 Rich. Eq. (S. C.) 227, 
235. 





creature of statutory enactment, since it 
does not exist at common law.! 

The statutes fixing stockholders’ liability 
may therefore be divided into two classes : 
(1) those which simply give to the creditors 
the right of action which the corporation 
had against the stockholder for unpaid sub- 
scriptions, or an equivalent right practically 
identical with it; and (2) those which give 
the creditor rights of action against the 
stockholder which the corporation never 
had. 

The first class of statutes just mentioned 
may further be divided, for our purposes, 
into those (a) which require a levy of an 
assessment by the corporation and the recov- 
ery of a judgment by the creditor against 
the corporation before the creditor can sue 
the stockholder; (b) those which do not 
require the levy of an assessment by the 
corporation but which require that the 
creditor either recover a judgment against 
the corporation and have execution returned 
unsatisfied before suing the stockholder or 
else join the corporation and the stockholder 
as defendants in the same action for un- 
paid subscriptions; and (c) those which 
permit the creditor to sue the stockholder 
on his liability to the corporation for unpaid 
subscriptions, or perhaps upon a simultane- 


? Salt Lake City Bank v. Hendrickson, 40N. J.L. 
52; Pollard v. Bailey, 20 Wall (U.S.), 520, 526-7; 
Terry v. Little, ror U.S. 216, 217; Parkhurst v. 
Mexican Co., 1ro2 Ill. App. 507, 518; Gray v. 
Coffin, 9 Cush. (Mass.), 192, 199. But that very 
early in the common law individual members may 
have been liable for the debts of a corporation. 
See an article by Professor Williston in 2 Harv. L. 
Rev. 149, 160-162. 
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ous and equivalent liability to the creditors, 
without taking any steps whatever against 
the corporation.! There are other varia- 
tions in the statutes,? but these will suffice. 
In (a) and (b) the stockholder’s liability is 
secondary ; in (c) it is, in form at least, direct 
and primary. 

The second class of statutes given above 
establish a liability which, though it is in 
excess of the stockholder’s express contract, 
is imposed merely to do away pro tanto with 
the common-law exemption of stockholders 
from individual liability in order to protect 
creditors, and is therefore not regarded as 
penal. Here, again, the statutes may be 
divided into those (a) where the creditor can 
sue only after the corporation has been ad- 
judged insolvent, or, as under the national 
bank act,‘ an assessment has been levied by 
a designated public officer; (b) where the 
creditor must first get a judgment against 
the corporation; and (c) where the creditor 
may sue the stockholder direct without any 
previous action against the corporation. 

So much for the statutes fixing stock- 
holders’ liabilities. Before taking up the 
statutes of limitation affecting that lia- 
bility, however, a word is necessary as to the 
nature of the liability, and as to the proper 
proceeding to enforce it. Some of our state 
statutes of limitation— and this is true 


1 See Smith v. Londoner, 5 Colo. 365. 

2 See note in 1 L. R. A. (n. s.), gor. 

5 Cook on Corporations, 5th ed. page 460. 
See Huntington v. Attrill, 146 U. S. 657; Whitman 
v. Oxford Nat’l Bank, 176 U.S. 559. 

A statute forbidding a corporation to do busi- 
ness until certain things are done, and until those 
things are done making the stockholders liable 
individually for corporate debts, has been held in 
Illinois to be intended to impose punishment and 
so to be penal. Diversey v. Smith, 103 Ill. 378. 
Wherever a liability is penal the statute of limita- 
tions covering actions for penalties applies. 1 
Cook on Corporations, 5th ed. p. 463. 

* Deweese v. Smith, 97 Fed. 309; Aldrich v. 
Yates, 95 Fed. 78. See McClaine v. Rankin, 197 
U.S.154. But see Wyman v. Wallace, 26 Sup. Ct. 
Rep. 495, where the bank went into voluntary 
liquidation. 





of some code states '—still base the period of 
limitation on the old common law forms of 
action; but most of them are so worded that — 
a different period is fixed if the stockholders’ 
liability is contractual from what is fixed if 
it is not, and it is important therefore to 
determine whether the liability can be said 
to be one on contract. 

The liability of the stockholders to the 
corporation for unpaid subscriptions is, of 
course, contractual and the corporation’s 
action is assumpsit.? This is as true of 
a stockholder who becomes such by purchase 
from previous stockholders as it is of sub- 
scribers; for such transferees, where they 
know the stock purchased is not fully paid 
up, are liable on the subscription contract by 
an implied assumption as assignees,’ that is, 
by what amounts practically to a novation 
implied in fact.‘ That it is not implied as a 


? See, for instance, Mills Ann. Stat. Colo. §2900; 
Toothaker v. City of Denver, 13 Colo. 219. Under 
such statutes the common-law remedies to enforce 
stockholder’s liability has been held to be case on 
an implied assumpsit rather than debt. Carroll v. 
Green, 92 U.S. 509; Corning v. McCullough, 1 N.Y 
47, 58, 61. See Metropolitan R. R. Co. v. District 
of Columbia, 132 U.S. 1, 12. But see Bullard v. 
Bell, 1 Mason (U. S.) 243. : 

? Beene v. Cahawhba, etc. R. R. Co., 3 Ala. 360. 
See Supply Ditch Co. v. Elliott, 10 Colo. 327. For 
other cases see 10 Cyc. 382. 

5 Webster v. Upton, 91 U.S. 65; Higgins v. Ill. 
Trust & Sav. Bank, 193 Ill. 394; Hartford, etc. 
R. R. Co. v. Boorman, 12 Conn. 529; Kelly v. 
Clark, 21 Mont. 291; Merrimac M. Co. v. Bagley, 14 
Mich. 501; Allen v. Grant, 122 Ga. 552; See v. 
Heppenheimer (N. J. Ch.) 61 Atl. 843; Wishard v. 
Hansen, 99 Iowa, 307. See Huddersford Canal 
Co. v. Buckley, 7 T. R. 36, and 1 Cook on Corpora- 
tions, 5th ed. § 49. 

* This novation which, as between the corpora- 
tions and the buyer and seller of its stock, is bind- 
ing, may be disregarded by the creditor (but 
see Allen v. Montgomery, etc. Co., 11 Ala. 437), 
except that it is proper to hold that the creditor 
cannot look to the transferrer until he has ex- 
hausted his remedy against the transferee. Harper 
v. Carrol, 66 Minn. 487; Higgins v. Ill. Trust & 
Savings Bk., 193 Ill. 394; Wyman v. Bowman, 
127 Fed. 257. 
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matter of law is shown by the fact that by 
the general rule a transferee of stock which 
purports on its face to be paid up is not liable 
if he bought without notice,’ and that in some 
states a creditor who becomes such, know- 
ing that the stock issued as fully paid is not 
so, cannot require the stockholders to pay the 
unpaid subscriptions.” 

Where the creditor sues the stockholders 
at law for unpaid subscriptions his action is 
also on contract; for the creditor, as a 
statutory outgrowth of the equitable doc- 
trine of subrogation, is given a legal stand- 
ing analogous only to that of the beneficiary 
of a contract in jurisdictions where such 
beneficiary is allowed to sue upon the con- 
tract. Even if the creditor sues in equity 
(and where not controlled by statute the 
courts will find that he must so sue because 
thus the rights of all parties may properly 
be determined*) the creditors suit is still, 
either in his own right as beneficiary or by 
subrogation to the corporation’s rights, one 
on the contract. Once it is seen that the 


creditor sues as the statutory beneficiary of 


‘ Easton Nat’l Bank v. Am., etc. Co. (N. J. Ch.), 
60 Atl. 54; Coleman v. Howe, 154 Ill. 458, 471-2; 
Withringham v. Rosenthal, 25 Hun (N. Y.), 580; 
Brant v. Ehlen, 59 Md. 1; Burkinshaw v. Nicolls, 
3 App. Cas. 1004. See Foreman v. Bigelow, 
4 Cliff (U. S.) 508. Compare Ross v. Kelly, 36 
Minn. 38; West Nashville, etc. Co. v. Nashville 
Savings Bank, 86 Tenn. 252. 


2 Easton Nat’l Bk. v. American, etc. Co. supra; 
Colonial Trust Co. v. McMillan, 188 Mo. 547. See 
Meyer v. Ruby, etc. Co. (Mo. App.) go S. W. 821. 


§ Terry v. Little, ror U. S. 216. As to the con- 
stitutional law questions involved in statutory 
changes, see Myers v. Knickerbocker Trust Co., 
139 Fed. Ill.;1 L. R. A. (n. s.) 1171 and note. 


*“ See Wyman v. Bowman, 127 Fed. 257, 260, 
261. The so-called trust fund doctrine is mislead- 
ing and may be disregarded. See Clark and 
Marshall on Corporations, §§ 767, 768. The pro- 
ceeding to enforce the stockholder’s liability is 
founded on a legal, not an equitable right. Hale 
v. Coffin, 120 Fed. 470; Anglo-American, etc. Co. 
v. Lombard, 132 Fed. 721. 





the contract of subscription, the statutory 
liability being inserted into the contract by 
implication of fact and the creditor being 
regarded as a substantial as contrasted with 
an incidental beneficiary, it can be under- 
stood how on this branch of the subject the 
authority is clear that the liability is con- 
tractual' rather than quasi contractual, 
though the point is somewhat obscured by 
talk of a trust fund. 

But it is with regard to the additional 
statutory liability that real difficulty is 
experienced. Let us take first the most 
difficult case, namely, that where by statute 
the creditor is allowed to sue the stock- 
holder without even joining the corporation 
as defendant. Is the liability there con- 
tractual? It is possible to say that the 
subscriber contracts with the corporation 
not only to pay for his stock, but also to 
discharge the debts of the corporation to the 
extent fixed by statute, that is, that the 
statute enters into and forms a part of the 
contract of the shareholder when be becomes 
such, and then to say that the creditor sues 
as the beneficiary of the contract. On that 
view the liability is, of course, contractual, 
and the weight of authorities holds it to be 
such.? The subscriber’s extra liability being 
contractual his transferee’s liability is of 
course contractual. But another view of 
this excess liability of a stockholder, found 
mainly in dicta, is that no contract in regard 
to that liability is intended and that the 


* See Clark and Marshall on Corporations, $794. 


* 1 Cook on Corporations, 5th ed., § 223, p. 460. 
A late case is Anglo-American, etc. Co. v. Lombard, 
132 Fed. 721. 

Even in the late case of McClaine v. Rankin, 197 
U.S. 154, which holds that where the stockholder’s 
liability does not arise until after an assessment 
made by the Comptroller of the Currency, the 
liability is strictly quasi contractual — the court 
calls it ‘“‘statutory’’ — it is recognized that where 
the creditor’s right is direct and immediate the 
liability is contractual. In Hathorne v. Calef, 
2 Wall (U. S.) 10, where it was held that, as te 


‘ 
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obligation, being purely statutory, is there- 
fore quast contractual.’ 

The most difficult case having been ex- 
plained the others ought to be easy. Where, 
by statute, the creditor must recover judg- 
ment against the corporation, have execu- 
tion returned nulla bona, etc., before suing 
the stockholder, or must perform some 
other condition precedent, the suit in equity, 
or the action at law which the statute gives 
‘him, must surely be one on contract or on 
quasi contract, according to which view 
you hold of his liability where no conditions 
have to be performed; for, if you hold that 
the latter liability is contractual, then it 
must be as a statutory beneficiary of the 
contract who has performed all conditions 
precedent that the creditor sues, while, if 
you hold that liability to be quasi con- 
tractual, then this liability is the same,? and 


debts contracted before the repeal of a statute 
imposing double liability, the repeal was uncon- 
stitutional as impairing the obligation of a contract, 
the liability seems to have been direct and imme- 
diate, and the case therefore would seem not to 
apply to a stockholder’s liability such as that in 
McClaine v. Rankin. Compare State of Louisiana 
v. New Orleans, 109 U. S. 285; Freeland v. Williams, 
131 U.S. 405; Morley v. Lake Shore Ry. Co., 146 
U.S., 162. 

1 Marshall v. Sherman, 148 N. Y. 9; Crippen v. 
Laighton, 69 N. H. 540; Hancock Nat’l Bank v. 
Farnum, 20 R. I. 466; Bullard v. Bell, 1 Mason 
(U. S.) 243, 288, 299. See Thornton v. Lane, 11 
Ga., 459, 502; Andrews v. Bacon, 38 Fed. 777. 

Some cases supported on the contract theory 
can also be supported on that of quasi contract. 
A purchaser of corporation bonds gets his as- 
signor’s rights against the stockholders, Blakeman 
v. Benton, 9 Mo. App. 107, but as assignee he is 
strictly a creditor. So a stockholder’s liability 
survives against his personal representatives; 
Richmond v. Irons, 121 U. S. 27; Cochran v. 
Wilchers, 119 N. Y. 399; see Mortimer v. Potter, 
213 Ill. 178; but since some quast contractual 
liabilities survive against personal representatives, 
see Concha v. Murrietta, L. R. 40 Ch. D. 543, 553; 
Patton v. Brady, 184 U. S. 608, this quasi con- 
tractual liability, if it is such, can, as a matter of 
statutory construction, be held to survive. 

? Curiously enough, however, the majority of 
judges in McClaine v. Rankin, 197 U.S. 154, do 





it must be only as the one expressly given 
the right by statute that the creditor sues.! 
The Supreme Court of the United States, 
however, seems to be in the unique position 
of holding the direct liability to be contrac- 
tual, and the indirect one to be quasi con- 
tractual.? 

We are now ready to consider the applica- 
tion of statutes of limitation to the kinds 
of stockholders’ liability here considered. 
Those statutes may be divided into four 
classes, (1) those which in express terms 
fix limitation periods for actions on 
such liabilities; (2) those which make no 
specific mention of actions against stock- 
holders, but provide limitation periods 
based on common-law forms of action; 
(3) those which make no specific mention 
of actions against stockholders. but provide 
limitation periods for ‘‘other liabilities” or 
“‘ liabilities in action’’; (4) those which make 
no specific mention of actions against stock- 
holders, but fix limitations for actions on 
“contracts” or “contracts express or im- 
plied.” 

Class 1 presents no particular difficulties 
except in the case where the bar of the 
statute has fallen as against the stock- 
holder, but the creditor can still pursue the 


not agree. The opinion, while supporting certain 
earlier cases where the liability was held to be 
contractual, says that they are to be supported 
because the stockholder’s liability there wa 
direct and immediate, but that where the liability 
is secondary and contingent, it is guast contractual. 
See Brown v. Eastern Slate Co., 134 Mass. 590, 
591; Bank of U.S. v. Dallan, 4 Dana (Ky.), 574. 


1 Even when the suit is in equity it is unneces- 
sary and therefore wrong to bring in the dis- 
credited trust fund theory. It is much better to 
call the whole matter a case of combined judicial 
and actual legislation, the courts coéperating with 
the legislature to give to and enforce for the 
creditor legal rather than equitable rights. See 
Pp. 4, note 4, supra, and see an article by George 
Wharton Pepper in 34 Am. Law. Reg. (n. s.) 448, 


459- 
? McClaine v. Rankin, 197 U.S. 154. 
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corporation. That case will be considered 
later. 

Class 2 we have already found to cover 
actions for unpaid subscriptions and actions 
for excess statutory liability,’ except where 
the remedy is in equity and there equity 
applies the statute of limitations which the 
law court would apply. Where the right 
to enforce a stockholder’s liability is barred 
at law it is barred in equity.” 

Class 3 would certainly seem on principle 
to cover stockholder’s liability since ‘“‘as a 
legal term liability signifies that condition 
of affairs which gives rise to an obligation 
to do a particular thing to be enforced by 
action.’* Liability is a more comprehen- 
sive word than contract‘ or than debt® and by 
itself is broad enough to include sharehold- 
ers’ liability. In a given statutory con- 
text, however, it may appear that only con- 
tractual liability is meant and if so the 
stockholder’s liability, if there regarded as 
quasi contractual, will not be covered.’ 

Class 4 presents no difficulties in view of 
Where the action 


what has gone before. 
is to recover unpaid subscriptions, such a 
statute would probably be a bar everywhere. 
Where the action is to recover excess stat- 
utory liability the statute would not be a 
bar in those jurisdictions where the obliga- 


1 See note 1, supra. 


2 Hale v. Coffin, 120 Fed. 470; Kane v. Blood- 
good, 7 Johns. Ch. (N. Y.) go. 


’ Heywood v. Shreve, 44 N. J. L. 94, 104; see 
Salt Lake City Bank v. Henderson, 40 N. J. L. 52: 


‘ Lattin v. Gillette, 95 Cal. 317, 318, 319. 
5 Hill v. Graham, 11 Colo. App., 536, 544. 


* Willis v. Mabon, 48 Minn. 140; Pittsburg, etc. 
R.R.Co. v. Clarke, 29 Pa. St., 146,152. See Hill 
v. Graham, supra. 


7 McClaine v. Rankin, 197 U.S. 154. A stock- 
holder’s liability is of course covered by the phrase 
“liability created by statute,’”’ McDonald v. 
Thompson, 184 U. S. 71; Hawkins v. Furnace Co., 
40 Ohio St. 507, and by the term “liability 
created by law”’; Hunt v. Ward, 99 Cal. 612. 





tion is regarded as quast contractual,’ but 
would be a bar in those jurisdictions where 
the liability is regarded as contractual. 

But under all these classes of statutes a 
still further question has to be considered, 
namely, when does the statute of limitations 
begin torun? The answer to that question 
depends upon the question, when does the 
creditor have a cause of action against the 
stockholder? In some jurisdictions, he has 
it eo instanti his claim against the corpora- 
tion arises and there the statute begins to 
run at once.? But where the liability of the 
stockholder is for unpaid subscriptions there 
is often no liability on his part against which 
the statute can run until after a call for the 
subscription has been made by the corpora- 
tion or by the court and, where there is no 
such liability until then, the statute does 
not begin to run until such call. So where 
the dissolution of the corporation must pre- 
cede liability, the statute does not begin to 
run until dissolution.* So where the liabil- 
ity is in excess of the subscription, but an 
assessment must be made, as under the 
national bank act, the statute does not begin 
to run until assessment.® 

The stockholder’s defense of the statute 
of limitation may display various phases. 
For instance, where his liability to the cred- 
itor is direct, he may interpose the plea of 
the statute in his favor to that liability. Or 
again, where his liability is for unpaid sub- 


1 McClaine v. Rankin, 197 U.S. 154. 
? 1 Cook on Corporations, 5th ed. §225, p. 482. 


§ 1 Cook on Corporations, 5th ed. §195, pp. 384— 
8. For late cases see West v. Topeka Savings 
Bank, 66 Kan. 524, and Cook v. Carpenter, 212 
Pa. 165. Though the statute has started to run’ 
against one call, that does not make it begin to 
run against the whole subscription. Dorsheimer 
v. Glenn, 51 Fed. 404; Priest v. Glenn, 51 Fed. 405. 


* Cottrell v. Manlove, 48 Kan. 405; West v. 
Topeka Savings Bank, supra; Gareshcé v. Lewis, 
93 Mo. 197. 


* De Weese v. Smith, 97 Fed. 309; Aldrich v. 
Yates, 95 Fed. 78. 
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scriptions and the creditor is suing after hav- 
ing exhausted his remedies against the cor- 
poration, the stockholder may set up (1) 
that the statute has run against the cor- 
poration’s claim against the stockholder, 
and so the creditor is barred; or, (2) that 
the creditor’s claim against the corporation 
would have been barred but for a new prom- 
ise or part payment by the corporation and 
so the stockholder is freed from liability. 

Where the stockholder has a defense of 
the statute of limitations to the corporation’s 
claim for unpaid subscriptions and the court 
holds that the stockholder’s liability is not 
direct to the creditor, the statute is a good 
defense to the creditor’s suit.1_ On the other 
hand, if in such case the stockholder’s liabil- 
ity to the creditor is direct, the creditor 
doubtless could sue him at any time prior 
to the closing of the period which is to bar 
the creditor’s suit, even if the stockholder 
has the defense of the statute against the 
corporation.” So where the liability of the 
stockholder to the creditor is direct, the 
creditor could doubtless sue at any time 
within the period fixed for his action, regard- 
less of the defense the corporation might 
have under the statute of limitation to the 
creditor’s claim, unless perhaps the jurisdic- 
tion is one where the statute of limitations 
not only bars the remedy but ends the cause 
of action. 

But the really troublesome case is where 
the stockholder’s liability is not direct to the 
creditor, and the corporation waives its de- 
fense of the statute of limitations or post- 
pones the running of the statute against 
itself by giving renewal notes, making pay- 


1 Hawkins v. Donnerberg, 40 Ore. 97; Van 
Hook v. Whitlock, 3 Paige (N. Y.), 409; South 
Carolina, etc. Co. v. Bank, 6 Rich Eq. (S. C.) 227; 
see 1 Cook on Corporations, 5th ed. §195, pp. 386-7. 


? The last case seems never to arise because 
uniformly the period within which a creditor must 
sue on the direct liability of the stockholder is 
either as short as, or shorter than, that in which 
the corporation must sue the stockholder. 





ments, etc. Where the liability of the stock 

holder to the creditor is direct, it has been, 
held in such case that the corporation can- 
not start a new liability on the part of the 
stockholder by giving renewal notes;! but 
where his liability is secondary there is more 
doubt. The argument against leaving the 
stockholder’s defense at the mercy of the 
corporation is that he is a kind of surety who, 
while he is not released by an extension of 
time given without his consent to his prin- 
cipal,* still cannot be made against his will 
to have the running of the statute of limita- 
tions postponed.‘ The argument the other 
way is practically that of the business needs 
of the situation. On the authorities the 
stockholder has the advantage. 

And now in conclusion, it only remains 
to take up the problem premised under class 
1 of statutes of limitations. Suppose the 
liability of the stockholder to the creditor 
is direct and the bar of the statute applica- 


1 Hyman v. Coleman, 82 Cal. 650; Santa Rosa 
Nat'l Bank v. Barnett, 125 Cal., 407; Goodall v. 
Jack, 127 Cal. 258; Hardman v. Sage, 124 N. Y.,; 
25; Close v. Potter, 155 N. Y. 145; Union Bank v. 
Wando, etc. Co., 17 S. C. 339. Nor can the stock- 
holder be discharged by an agreement between the 
creditor and the corporation not having that end 
in view, unless the creditor’s claim is satisfied. 
Knickerbocker Trust Co. v. Myers, 133 Fed. 764. 


2 See 10 Cyc. 685. It has been held that in 
the absence of fraud or collusion a stockholder 
cannot intervene in the creditor’s suit against the 
corporation for the purpose of treating the stat- 
ute of limitations against the corporation’s debt. 
Meyer v. Bristol Hotel Co., 163 Mo. 59. 

- 3 Salina Nat’l Bank v. Prescott, 60 Kan. 490, 
497. 

4 “The liability of the stockholder is to pay 
the debt of the corporation, not his own debt. 
His obligation is distinct and dehors that of the 
company. Being a mere collateral security it 
must have a fixed limitation. We cannot accede 
to the proposition that the limitation is shifting 
and divers, corresponding identically to the un- 
expired periods of limitation on the corporation 
debts.””, Hawkins v. Furance Co., 40 Ohio St. 
507, 513. 
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ble has fallen, and yet suppose the corpora- 
tion can still be pursued by the creditor? 
Can the creditor in such case, where there 
is an unpaid subscription, do indirectly what 
he cannot do directly, that is, can he, where 
it is a case of unpaid subscription, get a 
judgment against the corporation, go into 
equity to obtain the levy of an assessment, 
and then ask subrogation to the corpora- 
tion’s right against the stockholder? It 
would seem not. The general rule is that 
a proceeding to enforce a stockholder’s lia- 
bility, being based on a legal instead of an 
equitable right will be held barred in equity 





where the right to enforce it at law is barred,’ 
and that where a corporation creditor has 
two or more methods of pursuing the stock- 
holder on his liability and the statute of 
limitations bars one method, the others are 
barred? This rule is founded upon “that 
public policy which has lead to the enact- 
ment of statutes of limitation.’’ * 


* Hale v: Coffin (C. C. A.), 120 Fed. 470; Kane 
v. Bloodgood, 7 Johns Ch. (N. Y.) 90. 

? Parmalee v. Price, 105 Ill. App. 271; 208 Ill. 
544. 

3 208 Ill. at p. 560. 


Lincotn, NEB., September, 1906: 





























YIIM 


A PHILIPPINE COURT 557 





THREE CASES FROM THE CRIMINAL DOCKET OF A 


PHILIPPINE COURT 
By W. F. Norris 


ANUEL BUTRON was a Spanish mes- 

tizo, living and doing business in one 
of the smaller Visayan Islands at the time 
of the insurrection against the Spanish gov- 
ernment. Sometime subsequent to the 
American occupation, but during the trou- 
blesome times preceding the establishment 
of a settled civil government, a gang of men 
armed with bolos went at night to the store 
of the Spaniard, which they looted, taking 
the proprietor captive and shortly after put- 
ting him to death. The circumstances of 
the case, which illustrate the procedure of 
similar bands in numerous like cases, were 
substantially as follows: The band num- 
bered some ten men, under the apparent 
leadership of Maximo and Roberto, both of 
whom were under the influence of the real 
instigator, Vicente, who did not enter the 
house but remained without, where he was 
concealed by the darkness, insomuch that 
it was difficult to establish his identity at 
the trial. Upon entering the building, 
which served as both store and dwelling to 
Sefor Butron, Maximo and Roberto seized 
and bound the proprietor with strips of 
rattan. The band ransacked the shelves 
of the store as well as a box of money found 
within an inner room. After helping them- 
selves to all that they cared to carry away, 
in which operation they were aided by two 
domestics of the Spaniard, who turned 
traitor to their master, the gang proceeded 
to the seashore, only a short distance from 
the store, taking Sefior Butron with them, 
Maximo and Roberto guarding him on 
either side. 

At the beach a barota was in waiting, 
guarded by one of the malefactors detailed 
for that purpose. Maximo and Roberto, 
forcing their prisoner to accompany them, 
went aboatd the boat, sitting beside him. 
Some witnesses state that the captive was 
unbound after reaching the boat, others 





that he was bound to the last. Four of the 
party took oars and rowed out to sea. They 
rowed some distance before any action was 
taken. Suddenly the two leaders drew their 
bolos and stabbed the captive, who fell to 
the” bottom of the boat. The principals 
then tied weights to the body and threw it 
into the sea. After the murder they re- 
turned to land and the gang scattered. 

Cowardly murders of this character were 
not uncommon during the interval between 
the suppression of the insurrection and the 
reéstablishment of civil government. It is 
difficult to tell the motive in this, as in many 
other instances. There may have been a 
racial feeling against the victim on account 
of his Spanish blood. This was undoubtedly 
the case in many similar crimes, as Span- 
iards or men of Spanish blood were fre- 
quently the victims. Robbery generally 
accompanies such murders, the booty being, 
probably, the chief incentive to the rabble 
who follow the two or three instigators of 
the outrage. It is sometimes impossible to 
tell who of the party were ready accom- 
plices, and who were forced by threats to 
take part in the transaction. By the Span- 
ish-Filipino Penal Code, which is still in 
force in the Philippines, the party who has 
been compelled by force or threats of death 
to commit crime is exempted from punish- 
ment. The plea of compulsion is very fre- 
quently urged by the defendant and in num- 
erous instances is undoubtedly true, as the 
leaders of the predatory bands press into 
their service whatever unfortunate wight 
crosses their path, stilling his murmurs of 
protest with the uplifted bolo, threatening 
to use its edge after an application of its 
side to the body of the dissentient. 


Juana and Aniceto lived together as hus- 
band and wife by mutual consent but without 
any Marriage ceremony ; no unusual arrange- 
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ment in this country. But what was more 
unusual was the protest entered by Pedro, 
the brother of Juana, against such proceed- 
ing. It appears that the parties were re- 
lated. Pedro urged his sister to sever her 
illicit relations with Aniceto, as it disgraced 
the good name of the family and was worse 
owing to the relationship existing between 
them. Finally, yielding to his entreaties, 
Juana left Aniceto and took up her abode 
under the roof of her brother, who had offered 
her a home if she would abandon her para- 
mour. 

Aniceto endeavored to persuade Juana to 
return to him. The girl steadfastly per- 
sisted in remaining under the shelter of her 
brother’s house and refused to resume her 
relations with him. One evening, about 
the hour of angelus, Aniceto repaired to the 
home of Pedro. The master of the house 
was reclining in a chair. His sister and 
other women were present; I believe his wife 
or mother was among them, there being sev- 
eral persons in the room. Aniceto said 
good evening and took a seat. Some words 
were spoken relative to ordinary matters, 
reference being made to some clothes that 
Aniceto had washed and that were handed 


to him. Shortly after his entrance the 
women retired to one side to offer their 
prayer at angelus. Almost immediately 


after the prayers were said Aniceto drew his 
bolo and attacked Pedro, inflicting a mortal 
wound, from the effects of which he shortly 
after died. He then made an assault upon 
Juana, and notwithstanding the attempted 
interposition of the bystanders reached and 
killed her with his bolo. Thus died brother 
and sister by the hand of an assassin, promp- 
ted by mingled sentiments of revenge and 
disappointed lust. One significant circum- 
stance is that the murderer refrained his 
hand during the hour of prayer. He would 
slay his former mistress and her brother, 
because the former would not live with him 
in sin, and the latter because he succeeded 
in leading his sister to forsake her evil life. 
He would commit cold-blooded murder, but 





would not by its commission violate the holy 
period of angelus. He tarried till the woman 
had finished her orisons before he slew her. 


‘‘Now might I do it pat. now he is praying; 
And so he goes to heaven, and so am I revenged. 
That should be scanned; a villain kills my father, 
And for that, I this same villain send to heaven.” 


It was not that he would send his victims 
to heaven, but that he would not sully his 
own soul by violating the hour of prayer, 
that this brutal assassin waited till the 
prayer was completed before his foul deed. 


There was in those days following the 
insurrection against Spain, and before the 
establishment of a settled government by 
the United States, a Spaniard whose name 
was Echeverria, who lived with his family 
in one of the Visayan Islands. Sefior Eche- 
verria was an elderly man, a merchant who 
had conducted his business for many years 
in the community where he resided at the 
time referred to. 

One night the Echeverria dwelling house 
was assaulted by a large number of men, 
armed with the divers weapons of the coun- 
try. At the time, the inmates of the house 
were the family, consisting of Sefor Eche- 
verria, his wife, daughter, and four sons, 
besides a guest, who, unfortunately for him- 
self, was visiting the family, and a Spaniard 
who was living with him, as a friend. John, 
the oldest son, was living with his wife and 
two children in a house adjacent to the fam- 
ily mansion. One of the leaders of the gang 
of perhaps eighty men was one Ciriaco de 
la Cruz. He was tried for the offense, and 
his trial developed the following circum- 
stances: The gang surrounded the Eche- 
verria mansion and summoned the inmates 
to descend and give up their weapons. In 
an evil hour they obeyed the summons, de- 
livering to the malefactors several firearms 
with which they should have defended the 
house and themselves. The gang took the 
weapons and immediately secured each 
individual by tying his arms behind his back 
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with withes of rattan, and then binding them 
all together with a long strip of the same 
material. After being thus secured the 
entire party, including the two women, were 
led to the neighboring seashore and butch- 
ered in cold blood, the bodies being thrown 
into the sea. The motive of this crime was 
not shown by the evidence, but judging 
from fragmentary remarks of witnesses, it 
is probable that the leader was prompted by 
revenge for some real or fancied injury done 
to himself or one of his family. Hatred of 
the Spaniard may have had its influence on 
the mass of the malefactors. This crime, 
as well as that of the murder of Butron, 
illustrates the condition of society and the 
nature of many atrocious crimes at that 
time on the criminal docket of the courts, 
now happily of comparatively infrequent 
occurrence. 


The final disposal of the cases herein re- 
ferred to by the Supreme Court of the Philip- 
pines illustrates the spirit of the existing 
criminal law. All three defendants were 
sentenced to death by the trial judge. The 
sentence of Ciriaco de la Cruz was confirmed ; 
those imposed in the cases of the other two 
were modified to imprisonment for life. It 
might be stated in this connection that all 
death sentences are transmitted to the Su- 
preme Court by virtue of law, the death 
sentence not being final until confirmed by 
the ultimate tribunal. While it would ap- 
pear that if the capital penalty were to be 
imposed at all it would be administered to 
each of the perpetrators of the murders 
herein set forth, yet if degrees of atrocity 
are to be observed in so atrocious crimes, Cir- 
iaco de la Cruz was the one whose penalty 
should have been the least instead of the 
greatest. The crime in which he partici- 
pated was committed in times of great ex- 
citement and was probably prompted by 
race prejudice. He was not the leader, but 
as far as shown by the testimony the second 
of the chiefs of the assaulting party. Nearly 
a hundred men were in the band that mas- 





sacred the Echeverria family. The trans- 
action partook more of the character of a 
seditious uprising than an ordinary murder. 

The crime of Maximo, who was sentenced 
for the murder of Sefior Butron, was of the 
same character, but there was not the attend- 
ant excitement. It was committed in cold 
blood by a small party of ruffians. There 
was no evidence showing race prejudice or 
that any other motive than revenge or loot 
prompted the act. A comparison of the 
cases shows that of Maximo to have been 
the more cold blooded and deliberate of the 
two. It would seem, however, that so slight 
difference existed that both men were en- 
titled to the same penalty. 

The crime of Aniceto was clearly the 
most dangerous to society of the three and 
prompted by the worst motive. Herein lies 
the weakness of the Filipino-Spanish code. 
A brute enters the dwelling of a brother and 
sister and murders both, incited to the crime 
by revenge and disappointed lust. The 
motive is lost sight of in a petty balancing 
of the circumstances surrounding the com- 
mission of the act. The fact that it was 
committed at night, that the assassin en- 
tered the dwelling of one of his victims to 
perpetrate the deed, that he used superior- 
ity of force, must be considered by the judge 
in imposing the penalty; these and many 
other circumstances are minutely detailed 
by the penal code as matters which extenu- 
ate or aggravate the offense, any of which 
would be given due consideration by any 
judge worthy of the name. 

The black motive behind the deed, which 
invests it with peculiar atrocity and makes 
it the most dastardly, as it was the most 
dangerous to the public welfare of any of 
the offenses herein related, is comparatively 
unnoticed, and the enormity of the act meas- 
ured by trifling circumstances as set forth 
by the absurd code which remains in force 
a disgrace to the criminal procedure of these 
islands. 

T e crimes of which Ciriaco and Maximo 
were guilty pass away with the troublesome 
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times that gave them birth. Such offenses 
are pretty much a matter of history in the 
Philippines. They cannot be classed as 
crimes dangerous to the general public wel- 
fare for the reason that they do not occur 
within the pale of organized society. They 
were of a seditious nature and have virtu- 
ally ceased where law prevails. They were 
committed during the upheaval of society 
following the insurrection and ended upon 
the restoration of civil institutions. They 
are likely to be perpetrated in any country, 
civilized or uncivilized, during the unsettled 
period following war. The crime committed 
by Aniceto is likely to occur at any time and 
in any community. Living in a state of 
concubinage is of common occurrence in 
this country. Anger, jealousy, hatred, all 
the evil passions arising from such condi- 
tions, are likely to inflame the excitable Fili- 
pino and cause him to draw the ever ready 
bolo and set forth in search of his rival, or 
in the case of Aniceto, the girl who refused 
to listen to his solicitations to continue an 
evil life, and the brother whose persuasions 
had induced the sister to abandon her illicit 
relations with him. 

There are or have been two classes of crim- 
inals in the Philippines, the seditious 
criminal, whose deeds have been given undue 
notice in the press, and the ordinary crimi- 
nal. The former has brought reproach on 
the country and created in the United States 





an exaggerated impression of the criminality 
of the Filipino people. The crimes com- 
mitted by the seditious class are not inher- 
ently as bad as those perpetrated by the 
ordinary criminal, nor are they as dangerous 
to society. In provinces like the one from 
which I write seditious offenses are a thing 
of the past, as in numerous other provinces 
of the Archipelago. Crime has decreased 
during the past three years, as shown by the 
court dockets; notorious crimes are compar- 
atively of rare occurrence, and what may be 
termed the ordinary offenses are becoming 
more and more infrequent. There is good 
reason to believe that the work of American 
courts, schools, missions, and the various 
agencies of the government is exerting so 
salutary an influence that the conditions 
giving rise to much of the ordinary crime 
among the mass of the population will dis- 
appear, and the volume of such crime very 
materially decrease. As before stated, ex- 
traordinary crimes have well-nigh disap- 
peared from the criminal dockets of the 
country, excepting in certain provinces 
populated by a semi-savage people, among 
whom, however, courts have been estab- 
lished, and it is merely a question of brief 
time when crimes of a seditious nature will 
have passed with all other remnants of the 
insurrection and days of Filipino ladronism. 


Capiz, Panay, July, 1906. 
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SQUIRE ATTOM’S DECISIONS 


UNDER THE TWELVE OR FOURTEEN MAXIMS OF EQUITY 


AS SPECIALLY EDITED BY HERBERT J. ADAMS 


Maxim III 


Where Equities are Equal, the First in Time 
shall prevail this Maxim is Often Misunder- 
stood, 


DITOR’S NOTE: That part of the 
above maxim following the word “‘pre- 
vail” does not seem to be included in the Latin 
rendition to be found in the dictionary. The 
editor does not talk the language, and never 
heard much of it except at school and at 
church, — and he had a pig once that got 
old. It may be that at one time in the past 
the maxim was understood, and that the 
closing words have been since added to give 
leeway to text writers. There is one thing 
about the maxim as stated which will be 
appreciated and its publication in the above 
form hailed with delight by students. They 
can answer as to what the last five words 
mean, and can stumble through the rest 
somehow, especially by the help of the Latin 
version, Qui prior est tempore, potior est jure; 
and their answers will be just as correct and 
a little more novel and convincing than “I 
don’t know,” or “I give it up.’ Too, this 
part can easily be mastered by the active 
layman. 

Again, if the shorthand notes reporting 
the peculiar case of R. v. L. W., I. had shown 
a period after ‘‘prevail,’’ the part following 
might well be considered a mere excuse or 
apology on the part of Justice Attom for 
applying the maxim in the case so as to be 
entirely misunderstood by the editor. 


RAHM v, LEATHERHEAD. 
Woop Wi11e77, [nterpleader. 


The equity of the case: Where goods, 
chattels, or personality, or either, have or 
has been lost or stolen, or have or has 
strayed, evaporated, or blown away, and 
the original owner sells the stuff or stuffs 





to one, and on the same day offers a reward 
to another for its or their return, and the 
one sees the belongings through a window, 
and the other hears of the same through a 
telephone, held, that where equities are equal, 
the first in time shall prevail this maxim is 
often misunderstood. 

Where each of two parties to a replevin 
suit acquires a property in property though 
of divers kinds, t.e. of the property first 
mentioned, held, that if the often misunder- 
stood maxim cannot be applied, then equity 
is at a loss, etc. 


STATEMENT OF THE CASE 


The plaintiff made the necessary half 
dozen allegations and was granted a writ of 
replevin, Wm. Leatherhead and Wood Wil- 
lett being named defendants. He described 
where the property. was located, stating that 
he had seen it through the window of an out- 
building annexed to the “‘shack’”’ of said 
Wood Willett, better known as ‘‘Wood- 
chuck’”’ Willett. There was a bulldog 
chained at the door; and while intending 
to claim the property, he got no farther than 
some feet this side the dog. He managed 
to get Willett’s attention and told him that 
the property was his. Plaintiff claims Wil- 
lett is simple-minded, and told him if he 
wanted the vehicle, to bring a horse, that 
another person claimed it, one Wm. Leather- 
head, and he (Willett) was holding it for 
him, — that it would take a horse to pull 
it away from him. 

The constable then started to serve the 
writ on co-defendant, Willett, taking along 
with him a baseball bat, a butcher knife, 
a brace of revolvers, and a large steel trap — 
very large — bear size. Some time about 
the closing minutes of an hour after the con- 
stable had left, a buckboard stopped in front 
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of the court room. The occupant trans- 
pired to be the constable. He had a sore 
leg. He limped in with a man who said 
his name was Willett, who wanted to know 
who the man was whom he had hauled up. 
He had not time to get an answer before 
the constable demanded Willett’s arrest for 
harboring dangerous animals. The court 
declined to entertain the charge. 

The constable claimed he had the trap set 
and was holding it in front of the dog when 
the latter sprang clean through it and bit 
him in the leg. 

After declaring that he would remember 
the constable at election time, Willett 
wanted to throw himself on the court. The 
court asked him if he would interplead, and 
he replied that he would plead nothing, inter 
or outer. Then the court explained that he 
would have to elect whether he would defend 
the suit along with Leatherhead, or inter- 
plead. He then said that Bill Leatherhead 
owed him besides his buckboard bill of 
storage a dollar bill on a back board bill, and 
he did not want to mix up with him any 
further than necessary; therefore he would 
accept the position of interpleader with all 
its emoluments. 

At this point Leatherhead himself puffed 
in and claimed the vehicle, and was bent on 
getting between the shafts and hauling it 
away. He showed an offer in writing dated 
the day of the sale to Rahm of a reward of 
$5.00 for finding the vehicle. He had 
located it by telephone conversation with 
a neighbor of Willett’s, and Willett had agreed 
through the ’phone to hold the property 
for him. He claimed a lien on the property 
to cover his reward, as the original owner 
was execution proof. y 

The plaintiff, after stating his name as 
Buckingham Rahm, said that he was a native 
of Ohio, a hunter of big game, a horse trainer, 
and doctor. He admitted that while he 
took a bill for the buckboard he had not 
paid for it except two dollars, balance of 
three dollars to be paid next week; that the 
reason he got it so cheap was that that morn- 





ing the party had missed the conveyance 
from his yard and didn’t know where it was, 
there was a high wind blowing and did 
not know but that it had blown away. 

Willett, the interpleader, frequently inter- 
posed, denying Rahm’s testimony as to his 
personality,—-the constable being in the 
judge’s chambers nursing his leg. Willett 
insisted that while Buckingham Rahm was 
known as such when doctoring horses as a 
quack veterinary, his principal occupation 
was “‘doctoring”’ lame and run-down horses 
and mules for the market while you wait, 
and that until the humane society got after 
him the most delusive patent medicine was 
none too bad for the purpose; that just 
“Buck” would always get him, for he was 
mostly a sport. 

The evidence of Wm. Leatherhead tended 
to prove his claim. Rahm interposed and 
wanted to say on oath that it was a put-up 
job between Bill (meaning Leatherhead) 
and ‘‘Woodchuck”’ (meaning Willett) for 
Woodchuck to get his bill for board against 
Bill paid out of the reward money. 

Willett testified that on the morning 
before, just after daylight, he saw an object 
coming along the road down the hill; that 
he first thought it was an automobile, and. 
he thought of taking to the fields or climbing 
to his roof; but it was empty, and he ran 
out into the road and waved his arms and 
hat to attract its attention. He asked him- 
self (Wood), ‘‘Would it stop? Will it 
stop?” then declared with determination 
“Wood will it stop.’”’ It was the buck- 
board in question coming along rear fore- 
most; and it halted at his gate, and he 
(Wood) “chucked” it into his building. 
Willett also testified that he was a perfumer. 
At this there was a guffaw from Leather- 
head and Rahm that brought several people 
into the court room from the street, when 
the court suggested that it would take the 
case under advisement with respect to the 
plaintiff and defendant; but that if the 
interpleader wished to say anything, for him 
to proceed briefly. 
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Judgment subject to various claims in- 
cluding that of the original owner whose 
appearance was arranged for. 


‘ : -) and 
BucKINGHAM Raum, for himself , 
; against 
Won. LEATHERHEAD, jor himsels z 
WILLETT. 


Woop Wi1teE71, for himself, and for the court. 


Opinion by Attom, J. P.: I. In deciding 
this case the court has been considerably 
aided by the able argument of the inter- 
pleader, Mr. Willett; and it is the court’s 
intention to adopt the same to some extent 
in this opinion. And it is the court’s opinion 
that other courts of last resort, at present 
and on down through the ages, cannot do 
better than to quote freely from his lan- 
guage hereinafter introduced, when dealing 
with the maxim involved, or with anything 
else, especially as said interpleader is not 
protected by copyright. 

II. It is clear according to the explana- 
tion of the true meaning of the maxim so 
rapidly arrived at by the author of the 54th 
edition of Mr. Shellfish’s work that the fact 
that only equities are involved is not enough; 
but there must be no other ground for fav- 
oring one equitable interest over another 
except the element of time. And it is not 
necessarily the time when the litigants come 
into the transaction, or when it affects them 
respectively; but rather it is the time when 
a litigant comes into an advantage by reason 
of some fact that controls and gives a prior- 
ity cognizable in a court of equity. The 
above author, however, by an involved illus- 
tration, seems to go outside the maxim re- 
ferred to, and finds a result that appears 
grounded entirely on another equitable 
maxim. The court must, however, for 
obvious reasons, hold to the maxim in its 
entirety from ‘‘Qui’’ to “‘misunderstood,”’ 
inclusive. 

III. To follow the language of Mr. Wil- 
lett, it appears: ‘‘There is no objection to 
‘Buck’ Rahm being a buck, or even a buck- 
ram, or wearing buckskin, or buckram 





clothes too long in the buck, or whether 
Buck is a Buckeye, or has buckeyes, or buck- 
teeth, or sells buckeyed bucking broncoés 
that have bucked him when he ought to 
have been bucking wood over a saw-buck 
with a buck-saw, or whether Buck shot a 
buck with B-B shot or with buck-shot, or 
whether Buck’s buck-hound got the buck 
first and then Buck shot the buck with B-B 
shot instead of buck-shot, or whether Buck, 
wanting a buckboard, paid two bucks and 
owes three bucks; if Buck didn’t buckle a 
bucker into the buckboard and fade away 
with his buck aggregation, even the simple- 
minded can see that Buck can’t Bucking- 
ham Rahm, or buckram, or ram his way 
through this court and the three bucking 
claims in this case amounting to several 
bucks more than the buckboard is worth, 
and get possession.” 

IV. The plaintiff’s title, such as it is, will 
have to be protected by this court, as well 
as the special properties claimed by the 
other parties, to say nothing of the original 
owner whose purchase money lien this court 
is looking forward to passing upon with a 
great deal of zest. This court points out 
that the interpleader, Willett, though the 
most recent party of all in the history of 
this buckboard episode, has the prior equity, 
though called simple-minded, and will re- 
Main in possession until his claim for assist- 
ance to the constable is first settled as part 
of his costs, and may still hold the preambu- 
lating tangle of kindling wood — such as 
the buckboard appears from the court’s 
viewpoint to be — against the defendant, 
Leatherhead, till his storage charges are 
paid. Then Leatherhead in turn can hold 
it against the plaintiff until the reward is 
paid. By the time all that is accomplished 
the original owner may have an equity to 
assert against the plaintiff for unpaid pur- 
chase money. The court will certainly give 
him a chance even if it has to swear in a 
posse. 

V. Even if proven, the fact that the inter- 
pleader is a perfumer is not material. His 
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location would have a bearing upon the 
question as to how the buckboard came into 
his possession if there was any question about 
that. Whether he be a perfumer or a glue 
maker is not a question demanding as evi- 
dence the very strong judicial notice the 
court once, and only once, took of such loca- 
tion when inspecting a piece of property in 
his neighborhood with view to buying, but 
never did. The carcasses being hauled to, 
and the bones in the immediate vicinity of, 
his place might be, the court will say, used 
either for glue, or possibly to work out a 
base product of the perfumer’s art. But 
the court leans to the idea of dropping the 
subject. 

VI. A warrant will issue for the arrest of 
the said original owner. The costs of this 
case will be assessed against the plaintiff 
and defendant equitably, until a hearing can 
be had next term, which begins two weeks 
from to-day and continues till the holidays, 
and the fine determined on to be assessed 
against said original owner for disturbing 
the public peace by provoking this litiga- 
tion; and when apprehended let him be held 
till the next term of this court. 

Opinion handed pown. 


Maxim IV 


Where there is Equal Equity, the Law must 
Prevail 


Epitor’s Note: The above maxim seems 
all straight and nice, and may be applicable 
in any case where two or more equities are 
striving to be Master in Chancery, —so far 
as this note can be relied upon. 

Yet the special editor has been strongly 
tempted to apologize for the decision to 
follow, not having ever read of a case or been 
mixed up in one where anything occult or 
mysterious, like mind-reading, palmistry, 
astrology, have had consideration in equity. 
This is to say nothing of dreams — a more 
serious matter. And before he prepared the 
after transcribing it from the 


decision, 





original notes, he consulted a friend who 
happens to have been attorney for one of the 
parties herein, and who loaned him his very 
much worn little volume on ‘‘The Place of 
the Judge’s Napin Jurisprudence.’ But there 
was little satisfaction to be gotten out of it. 
However, on account of space the apology 
will be postponed until some future time. 
A man recently declared that Attom never 
had any equitable jurisdiction. He was 
referred with pleasure to the Decisions 
themselves as annotated. 


SCHNEIDER v. SIMSON 


Strong Appeal to the Court’s Industry, from 
the Lethargy of Vacation. 
(Bare quorum presiding.) 


Equity of the case: Whether a party can 
be charged with constructive notice based 
on bare intuition, gu@re, — yet held, that in 
equity, whether the intuitive knowledge be 
either that of the party himself, or is injected 
into his brain by some other person — bor- 
rowed —it may, under accommodating cir- 
cumstances like estoppel, have the force of 
such notice. 

Where the question as between two or 
more equities is as to which party has the 
legal title, held, that the maxim, ‘where 
there is equal equity,” etc., will be applied 
unless the party having the legal title is 
early wise thereto, and diligent enough to 
get his case into a law court, — otherwise, 
yes. 


STATEMENT OF THE CASE 


Action for conversion of horse-power, 
saw-rig, and a mule. Tried to the court. 
Plaintiff’s receipt for part of the purchase 
money contained a proviso that the trans- 
action be no sale, with forfeiture, if balance 
was not paid by a certain day, with privilege 
in grantor to use the property in his wood 
yard until further notice. Defendant pro- 
duced one Early Ohio Smiff (colored), who 
stated his age as 102; had been operating 
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the power’ with the mule in said yard. 
Other testimony, in part, by him follows: 

“‘Ah knowed Misteh Snideh had to pay 
on dat day; an’ Misteh Simson was theah 
befo’, two, t’ree times, to buy. Ah was 
some ’la’med, an’ had a dream, . i 

The Court: ‘Had a what?” 

Witness: ‘‘ Yeah, Boss, Ah had a dream, 
— sure, Boss. Ah c’n prove it by bof dese 
heah ge’men, — tol’ it to ’em bof, de nex’ 
mo’nin’, one in de yah’d, an’ one in de road. 
Bof knows it, sure, Boss. Ah dremp dat 
de stuff was goin’ to be sol’ to Misteh 
Simson ef Misteh Snideh didn’ pay on dat 
day.” 

Plaintiff’s counsel objected, and defen- 
dant, by counsel, maintained that, though 
the dream itself might be non compos mentts, 
yet it was a fact near enough to the res geste, 
by reason of the witness’s relations to the 
mule in question at least, to warrant its 
going in on suspicion. Then plaintiff in- 
sisted that, if admitted, the dream should be 
introduced i toto, properly filed and marked 
as an exhibit in the case. 

Witness: ‘‘Den, in de same dream, Ah 
dremp dat Misteh Snideh had pazd.”’ 

The Court: ‘““What did these men say 
when you told them your dream?”’ 

Witness: “‘Nothin’, Boss, ‘cept Misteh 
Simson said, ‘Did you dream all dat in one 
night?’ an’ Misteh Snideh said, ‘Tell me 
ven I got mo’ time already, yit,’ — jes’ lack 
dat, Boss. Den I tol’ Misteh Snideh, ‘When 
yo’ goin’ pay meh fur breakin’ XX XX Maud 
in de powah?’ He said, ‘How much?’ an’ 
Ah said, ‘$5.00.’ Misteh Snideh, said, ‘Mo’ 
dan Maud is worf.’ But Misteh Snideh was 
roun’ wid a big roll wahntin’ to pay up, but 
de boss wahn’t nowheah roun.’ Bimeby 
Misteh Simson cum roun’ wid a big roll, too, 
wahntin’ to buy, an’ de boss cum, an’ he did 
buy.” 

Upon inquiry by the court the plaintiff 
admitted that he had agreed to pay the 


- witness for breaking in the mule. 


The Court: “If that is all, you may step 
dcwn, Mr. Smiff.” 





Witness: ‘‘Don’ yo’ wahnt meh to toto 
de dream, Boss? Ah aint all in yit.” t 

Counsel for the plaintiff urged that the 
time of the court was only being wasted by 
making a serial story out of this dream. 
But the court ordered the witness to proceed. 

Witness: ‘‘Ah had a nawful time wid dat 
mule, an’ befo’ Ah got him broke Ah named 
him ‘X XXX Maud,’ ’cause he was dat cross 
in ev’y four huffs Ah couldn’t name him 
nothin’ else. Neveh could fas’n no shoes on 
at fust tight ’nough to stay twill night. So 
Ah dremp in dis heah dream dat Ah tol’ dese 
ge’men dat Misteh Snideh guv meh dat mule 
fur curin’ him. When Misteh Simson was 
takin’ de prop’ty away de nex’ mo’nin’ early, 
afteh Misteh Snideh was ’roun’ tryin’ to pay, 
he broke de main cog wheel — de geah — ob 
de powah.” 

The Court: ‘‘ Who broke it?”’ 

Witness: ‘‘ Why, meh mule, Maud, kicked 
it. He’s lackly ‘to git nervous wid strahn- 
gehs, Boss.”’ 

Offer by defendant to turn over the ma- 
chine on payment of the purchase price. 
Plaintiff elected to take money judgment. 
Decree in accordance with the findings. 

ForeEnsSICcK JONES, Attorney for Plaintiff. 

BarRNEY Pattee, Attorney for Defendant. 

Opinion by Attom, J. P.: I. If the 
‘“‘Boss’’ of the wood yard had not negli- 
gently, z.e. too early in the day, passed the 
river, well beyond the “‘middle of the main 
channel’’ thereof, with the defendant’s 
money, and from whence the court is unable 
to learn, after three days’ waiting, that he 
has returned, or intends to— by which cir- 
cumstance the plaintiff would have been 
relieved by operation of law from the con- 
structive notice impliedly charged to him by 
defendant, even if he could not claim to have 
used to his welfare the warning —this case, in 
equity, would have been decided in favor of 
his paying the costs without more as to the 
inanimate portion of the property in dis- 
pute, under the rule that there is no equi- 
table relief in favor of a bare legal title with 
an equity, as against an equally good equity 
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with possession. This is easy. Brass v. 
Cheek, 2 Smith’s Legal Conundrums, 1. 
The court is as much interested in this point 
being disputed as it is in laying down the 
law. 

II. That is to say: the Boss, according to 
the evidence, aside from the ‘Old Man’s 
Dream,” had absconded with defendant’s 
roll before the close of business hours at the 
wood pile, and before the plaintiff made his 
final call on that day to liquidate. That 
plaintiff did not at least take back the hybrid 
horseflesh when he called the second time 
is evidence that the mule had not increased 
in value to him after his conversation with 
the witness E. O. Smiff, as testified to, in 
the a.m. 

III. Another rule to be observed is that 
involving a distinction between a mere equity 
such as the right of remedy for fraud, etc., 
and an equitable interest, under which, if 
the Boss had fraudulently induced the plain- 
tiff to delay protecting his contract, and the 
defendant had bought with knowledge of 
the plaintiff’s claim through dream, delir- 
ium, or otherwise, the plaintiff’s prior legal 
title could not have been saved to him by 
his equitable cause of action based on the 
prior fraud even in this court, for the reason 
that the law still prevails here to some ex- 
tent; though otherwise, it is apprehended, 
if the defendant had not got possession until 
after knowledge of plaintiff’s equity, equi- 
table interest, or title. 

IV. It is desirable to fold by fold unfold 
the evidence. Supposing E. O. had been 
satisfied with threescore years and ten, or 
had died at any time in his first century 
even, and we had only such evidence as 
has been offered aside from his: Schneider 
would have had a scrap of paper, if no other 
kind, and Simson would have had the goods, 
the court not grudging him the live stock. 
And it is to be hoped there would have been 
no bloodshed. 

V. The old man, though of no great alti- 
tude, is capped with a bank of hoar, and, 
bending under his 1o2 years, says: “Ah 





dremp dat de stuff was goin’ to be sol’ to 
Misteh Simson ef Misteh Snideh didn’ pay 
on dat day.’ Presto! the stuff was about 
to be off! Immediately defendant’s counsel 
was hunting for a hole to crawl into. But 
he makes a feeble objection to the evidence. 
How the old man knew just what part of 
the dream to tell on behalf of defendant is 
a question of expert production of evidence 
alone. 

VI. But the defendant wants that evi- 
dence badly. And the plaintiff accommo- 
dates. ‘‘In de same dream Ah dremp dat 
Misteh Snideh had paid.” At this point 
the court greatly desired to have it shown 
that the dream was not competent evi- 
dence; but counsel seemed to be thinking of 
something else. 

VII. By these two chapters of the short 
long story, or long short story, it appears 
both parties had notice; and it was only 
necessary for one of them to act on the no- 
tice or refrain from acting, to settle the 
question as to the power and rig; and, as 
it is proven, the plaintiff was trying to at- 
tend to business on that fateful day. But 
he never had a case as to the mule; and that 
might have been still owned by Simson had 
the dream not turned out to be a continued 
story. 

VIII. Counsel for one of the parties — 
the court does not deem it necessary to say 
which — has attempted to educate the 
court by submitting a volume treating of 
certain alleged habits of judges. The court 
has wrapped it in asbestos and tied it up 
with a wire, so that none of its contents can 
escape in this court room even in case of fire; 
and it is on the court’s desk awaiting such 
disposition as the owner may be pleased to 
make of it. It has one case urged by the 
author as extreme, though this court does 
not so esteem it. It assumes to relate as 
an extraordinary case that of a judge who 
could take one of his naps while his mother- 
in-law was undergoing the agonies of cross- 
examination; and it is not in point here 


anyway. 
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IX. Although the defendant has admit- 
ted by his payment of $125.00 that the prop- 
erty, including the animal, is of that value, 
and this is $70.00 more than the plaintiff 
had paid on it, the judgment in favor of the 
plaintiff, for reasons not necessary to state, 
will be only $100.00. Of course the Boss 
will have a right of action for his balance 
less any damage sustained by plaintiff, 
whenever said Boss sees fit to re-cross and 
claim it. This is equitable. 

X. Early Ohio testified, ‘‘Dat mule am 
de flower ob dem all.’’ The sparrows, if 
not the humming birds, doubtless opine he 
is as sweet as any. Furthermore, this part 
of Smiff’s testimony might have been con- 
fusing had there been an ‘‘S” tacked onto 
his pet’s name. As it is, the mind of the 
court is relieved from wandering back and 
forth between the blue-grass knolls of Ken- 





tucky and the “hee-haw”’ pens of St. Louis 
in in locating the native soil of the flora bear- 
ing so commercial looking a brand. Still 
further, and to continue the story, the wit- 
ness says, ““So Ah dremp in dis heah dream 
dat Ah tol’ dese ge’men dat Misteh Snideh 
guv meh dat mule fur curin’ him.” And 
this reminds the court to say, that the de- 
fendant may pay Mr. Smiff $5.00 or turn 
over to him XXXX Maud with a good new 
shoe in the place of the one pried out of the 
remains of the power — no feed or care de- 
ducted — and save costs in suit at the in- 
stance of the owner of ‘‘meh mule,” if he 
so elects. Otherwise the constable will see 
to it. And this, it is apprehended, is equity. 

SNAP JUDGMENT REVERSED, and Judgment 
in favor of Smiff ANTICIPATED. 


Davenport, [a., September, 1906. 
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CURRENT LEGAL LITERATURE 





This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review. 





AUTOMOBILES. ‘The Law of Automo- 
biles,’””’ by Xenophon P. Huddy. Matthew, 
Bender & Co., Albany, New York, 1906. 
Price $3.50. 

This book is in two parts, the second con- 
taining the statutory regulations for automo- 
biles in the different states and in England. 
The first part is a collection of the cases so far 
decided regarding the use of automobiles, dis- 
cussions of some problems not yet judicially 
determined, and the application of some of 
the familiar principles of agency, bailments, 
and contracts to the questions likely to affect 
owners of automobiles. In style the book is 
clear and simple, and will be of value to 
owners and manufacturers of motor cars as 
well as to lawyers. While the scope of such 
a work is too limited to give room for much 
erudition, the book is valuable as the first col- 
lection of the recent cases and recent statutes 
on this subject. 


CODIFICATION. “The Japanese Civil 
Code,”’ by ‘‘ H. L. R.,” The Lawyer (Bombay) 
(V. vii, p. 23). 


CONSTITUTIONAL LAW (Police Power). 
The decisions under the laws restricting the 
‘“‘ Hours of Labor,” are collected in a series of 
articles by O. H. Myrick in the Central Law 
Journal (V. 1xix, pp. 145, 163, 181, 198). The 
article includes sections devoted to ‘‘ Danger- 
ous and Unhealthy Employments,”’ ‘‘ Employ- 
ment of Women and Children,” and ‘‘ Labor 
on Public Works.” 





COPYRIGHT. “The Copyright Bill,” by 


Charles Porterfield, Law Notes (V. x, p. 107). 





CRIMINAL LAW. “ The Case of Patrick,”’ 
by Clark Bell, Medico-Legal Journal (V. xxiv, 


p. I). 


CRIMINAL LAW. “ Security for Good Be- 
havior,” by Satya Chandra Mukerji, Alla- 
habad Law Journal (V. iii, p. 227). 





CRIMINAL LAW. “Corporal Punishment 
in India,” by Sir Henry Cotton, Criminal Law 
Journal of India (V. iv, p. 23). 


INTEREST. ‘ The Law of Interest,” by 
K. B. Dastur, Bombay Law Reporter (V. 
Viii, p. 230). 

JURISPRUDENCE. A résumé of the work 
of the English courts during the past year is 
published by the Law Times (V. cxxi, p. 404), 
in accordance with its annual custom, under 
the title of ‘‘ Noteworthy Decisions of the 
Judicial Year.” 


LEGAL ETHICS. “The Lawyer’s Con- 
science,” by T. H. Marshall, Criminal Law 
Journal of India (V. iv, p. 17). 





MEDICAL JURISPRUDENCE. ‘“ What is 
Criminally Obscene? ”’ by Theodore Schroeder, 
Albany Law Journal (V. \xviii, p. 211). 





PRACTICE. ‘ The New Act, in Virginia, 
Concerning Demurers to Evidence,” by Fred- 
erick W. Sims, Virginia Law Register (V. xii, 
Pp. 355): 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL 
SUBJECTS 





(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 
Company, St. Paul, Minnesota, at 25 centseach. In ordering, the title of the desired case should be given as 


well as the citation of volume and page of the Reporter in which it is printed.) 











ALIENS. (Exclusion — Finality of Determi- 
nation.) D. Ct., Eastern District of Pennsyl- 
vania.— A case which seems somewhat inclined 
to be in conflict with the rule laid down by the 
United States Supreme Court in United States 
v. Ju Toy, 25 Sup. Ct. Rep. 644, is that of United 
States v. Rodgers, 144 Fed. 711. It will be remem- 
bered that in the Ju Toy case a Chinaman claim- 
ing to be a citizen of the United States applied 
for a writ of habeas corpus to secure his release 
from the custody of the immigration officers at 
San Francisco, such detention being pursuant to 
the rules of the Department of Commerce and 
Labor, and after a hearing before that depart- 
ment. The Supreme Court held that habeas 
corpus should not be granted where the petition 
alleged nothing but citizenship as making the 
detention unlawful, and that the decision of the 
department of commerce and labor was conclu- 
sive as to the question of the propriety of the de- 
tention including the question of citizenship. In 
the present case it appeared that a citizen of the 
United States returning to this country after an 
absence of several years was refused a landing 
because of the marine surgeon’s certificate that 
he was almost blind and likely to become a public 
charge. The return to the writ of habeas corpus 
sued out to obtain the release of the relator stated 
that the writ should be vacated because the find- 
ings of the Commissioner of Immigration which 
upon appeal were approved by the Secretary of 
Commerce and Labor were final and could not 
be inquired into by the court. It appeared appar- 


_ ently without controversy that relator was an 


American citizen, but it was not apparent but 
what the fact that Ju Toy was an American citi- 
zen was conceded in his case. On the question 
of finality, the court merely remarks that, that 
question does not arise because the record shows 
plainly that the proceedings were had against an 
American citizen whose entire family were resi- 
dents of this country, where he himself had resided 
before his visit abroad, and that under the circum- 
stances he could not be prevented from returning 
to his home. 





CARRIERS. (Street Cars— Wrong Transfer 
Ticket — Ejection of Passenger.) Ohio Sup. Ct. — 
Where a passenger on a street railroad who has paid 
his fare and is entitled to ride over another line 
belonging to the same company asks for a trans- 
fer ticket over such other line and by mistake of 
the conductor is given a transfer which is not good 
over such other line, he may nevertheless if he 
has exercised such care about the receiving and 
making use of the transfer ticket as persons of 
ordinary prudence are accustomed to exercise 
under the same or similar circumstances, lawfully 
insist in being carried over such other line without 
further payment of fare, and if such passenger 
without fault on his part is ejected from the car 
for refusing to pay fare other than by such trans- 
fer ticket, he may recover damages for the tort 
and cannot be restricted to damages for breach of 
the contract to carry him. Cleveland City Ry. Co. 
v. Conner, 78 N. E. 376. It was argued that 
because the conductor who refused to receive the 
transfer was acting according to instructions and 
within the line of his duty as between himself and 
his employer that plaintiff had no cause of action 
against the employer for being put off the car. 
To this the court replies that the action is not a 
controversy between the master and the servant, 
nor between the passenger and the conductor, 
nor yet between the carrier and passenger solely 
in regard to the act of the carrier’s servant in 
ejecting the passenger from the car, but was 
founded upon the wrongful and negligent act of 
the servant giving the transfer which was the 
proximate cause of the resulting injury. 


CONSTITUTIONAL LAW. (Equal Protection 
and Due Process.) N. Y. Ct. of App.—A re- 
cent statute of New York providing for the tax- 
ation of real estate mortgages is considered in 
its constitutional aspects in People v. Ronner, 
77_N. E. 1061. Various objections are urged 
against the law but all held untenable. . The 
statute imposes a regular annual tax on every 
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debt and obligation, and upon the mortgage 
securing the same, except upon mortgages re- 
corded prior to July 1, 1905, equal to five mills on 
each dollar of the amount of the principal debt 
or obligation. The provision of the act exempt- 
ing from its operation mortgages recorded prior 
to July 1, 1905, is attacked on the ground that 
inasmuch as the holder of such mortgages had a 
right to make deductions for indebtedness while 
with respect to mortgages recorded after that 
date he has not, the result was that some mort- 
gages were taxable and some not taxable under 
exactly the same conditions and hence that the 
holders of that class of mortgages which were 
taxable were denied the equal protection of the 
law. In answer to this contention it is declared 
that the government may change the methods, 
or rate, of taxation and classify new subjects for 
taxation at any time in the exercise of its sover- 
eign power, that the power of the state to impose 
taxation is in effect unlimited in extent, so far 
as no constitutional guaranty is infringed upon, 
and is controlled only by the considerations of 
wisdom and policy, to be reasonably expected 
of a legislative body acting in the interests of its 
constituents. Under these principles and in lieu 
of the fact that there is no guaranty that taxation 
shall be just and equal, even though there is from 
the nature of our political institutions to be im- 
plied a guaranty, that taxation shall be equal in 
the sense that it shall not be arbitrary, it is de- 
clared that the statute does not provide for such 
an arbitrary system of taxation as to be regarded 
void for discrimination. The feature of the 
statute which imposes a tax at a fixed rate on 
the amount due on the mortgage is held not to 
be a deprivation of property without due process 
oflaw. On this point the court says, — “ Taking 
property under the taxing power is taking it by 
due process of law. In such a case due process 
of law does not mean some judicial proceedings. 
Proceedings for the collection of taxes are neces- 
sarily summary and if not arbitrary or unequal 
or illegal, they are not within the constitutional 
provision. It is not essential to the validity of 
the tax that the person should have been present 
or should have had the opportunity to be present 
in some tribunal when assessed. Due process 
of law and equal protection of the law are se- 
cured, if the law operates alike upon all who are 
similarly situated and if it does not subject the 
person to an arbitrary exercise of the powers 
of government.” 


(Police Power — 
Ken- 


CONSTITUTIONAL LAW. 
Schools for White and Colored Persons.) 


tucky Ct. of App.—A statute prohibiting the 
maintenance and operation of an institution of 





learning in which white and colored persons may 
be taught at the same time, in the same place, is 
within the police power and valid, Berea College 
v, Commonwealth, 94 S. W. 623. The same prin- 
ciples, says the court, which gave rise to, and fur- 
nished support for, the statute prohibiting mar- 
riage between the races and the statute requiring 
the separation of the races in public conveyances, 
justify the statute in question. In their attack 
on the statute, counsel argued that while statutes 
providing for separate public schools and requir- 
ing the separation of the races in public convey- 
ances were proper because they prevented an 
enforced association of the races, nevertheless, 
the statute under consideration was invalid be- 
cause it applied to private schools and interfered 
with the association of the races, even though 
such association should be voluntary. This, the 
court holds, is no sufficient ground for drawing a 
distinction between the statutes. The thing aimed 
at, says the court, isnot merely volition, but some- 
thing deeper and more important than the mere 
matter of choice. Indeed the court admits that 
if the mere choice of the persons to be affected 
were the only object of the statutes, it might well 
be doubted whether any of them were a proper 
exercise of police power. It is, however, argued 
that the races are, according to the divine plan, 
separate and distinct from each other, each en- 
dowed with the instinct of race preservation and 
each originally created to inhabit different por- 
tions of the globe. The conclusion is drawn from 
this that the welfare of each of the races depends 
upon the preservation of its race characteristics 
unimpaired and unaffected by those of any other 
race. To accomplish this, the court holds to be 
the object of these statutes, so that they affect at 
its most vital point the welfare of society and 
are especially within the province of the police 
power. 


The following should perhaps be added to assign to 
the above decision its proper limits. 

The statute provides: ‘‘ Sec. 4. Nothing in this act 
shall be construed to prevent any private school, 
college, or institution of learning from maintaining a 
separate and distinct branch thereof, in a different 
locality, not less than twenty-five miles distant, for 
the education exclusively of one race or color.”’ 

The court holds that while the spirit of the act 
would be violated by teaching the two races in 
the same building or group of buildings, the twenty- 
five-mile limit is unreasonable and oppressive. 

It says that the section violates the limitations 
upon the police power, but it could have hardly been 
the intention of the court to throw out the whole sec- 
tion, since the first part of the proviso materially miti- 
gated the prohibition of the act. There remains, in 
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consequence, a somewhat different problem of con- 
struction, but it must be assumed that the law, as it 
is allowed to stand, requires teaching in a different 
locality. 

The main point of the decision is supported by 
authority. It would have been interesting if the court 
had intimated how such legislation affects a trust or 
endowment fund created expressly for the common 


education of the two races. 
E. F. 


CONSTITUTIONAL LAW. (Right to Contract 
— Wages.) Indiana Sup. Ct.—In Seeley- 
ville Coal & Mining Co. v. McGlosson, 77 N. E. 
Rep. 1044, a statute requiring employers engaged 
in mining and manufacturing to pay their em- 
ployees at least once every two weeks the amount 
due for labor, and further requiring that the pay- 
ment shall be in lawful money of the United 
States and that any contract to the contrary shall 
be void, is upheld as against contentions that it 
interferes with the right of contract and is in 
contravention of a provision of the bill of rights 
prohibiting the general assembly from granting 
to any citizen or class privileges which on the 
same terms do not equally belong to all other 
citizens. The statute involved is distinguished 
from that which was held invalid in the Republic 
Iron Co. v. State, 160 Ind. 379, 66 N. E. 1005, 
where it was held that the statute involved in 
that case deprived both the employer and employee 
of the right to contract for employment unless 
they did so upon condition that the wages earned 
by the employee should be paid weekly. Under 
the provisions of the statute involved in the pres- 
ent case the requirement to pay at the time pre- 
scribed by the statute only becomes mandatory 
on the employer on the demand of the employee to 
whom the wages are due and owing, so his right 
under the law to semi-monthly make a demand 
for the amount of wages then due him, is a matter 
wholly optional with him. As a consequence of 
this there is no interference with his right to 
contract or with that of his employer. Inasmuch 
as the statute operates equally upon all persons 
who come within the class to which it applies it 
is held that it is not a denial of the equal protec- 
tion of the laws and it was also declared that the 
classification is reasonable and proper. In sup- 
port of its holding the court cites the following 
cases in which similar legislation has been upheld: 
Shaffer v. Union, etc. Co., 55 Md. 74; State v. Peel 
Splint Coal Co., 36 W. Va. 802, 15 S. E. 1000, 17 
L. R. A. 385; Jn re Opinion of Justices, 166 Mass. 
589, 44 N. E. 625, 34 L. R. A. 58; Commonwealth 
v. Hillside Coal Co. (Ky.) 58 S. W. 441; Common- 
wealth v. Reinecke Coal Mining Co. (Ky.) 79 S. W. 
287; Skinner-v. Garnett Gold Mining Co. (C. C.) 





96 Fed. 735; St. Louis, etc. Ry. Co. v. Paul, 64 
Ark. 83, 40 S. W. 705, 37 L. R. A. 504, 62 Am. 
St. Rep. 154, and authorities cited; Leep v. St: 
Louis, etc. R. R. Co., 58 Ark. 407, 25 S. W. 75, 23 
L. R. A. 264, 41 Am. St. Rep. 109; Avent Beatty- 
ville Coal Co. v. Commonwealth, 96 Ky. 218, 28 
S. W. 502, 28 L. R.A. 273. 





CONTRACTS. (Illegality — Restraint of Trade.) 
Ky. Court of App.—In Clemons v. Meadows, 
94 Southwestern 13, suit was brought on a con- 
tract between competing proprietors of hotels 
in a town, whereby one of them agreed to keep 
his hotel closed for three years, reserving the 
right to rent the same for offices and to roomers, 
and whereby the other agreed to pay a specified 
sum monthly to the former during the three 
years. This would seem on its face to be a valid 
contract in partial restraint of trade, such as the 
courts uniformly uphold, but is nevertheless 
declared to be in contravention of public policy 
and unenforceable. The court points out that 
the cases in which contracts in partial restraint 
of trade have been held legal are cases where 
parties sold their trade or business together with 
good will. Cases where a merchant sells to his 
partner or to a stranger, or where a professional 
man with an established business sells it and the 
vendor as part of the consideration agrees not to 
engage in the business for a time, are of this vari- 
ety. In such cases, however, the court argues 
the agreement does not contemplate that the 
business or trade purchased shall be discontinued, 
and persons whose services are necessary to carry 
on the trade or business thus thrown out of em- 
ployment, and likewise the agreement, does not 
have the effect of depriving the public of any 
benefits which it has enjoyed from the conduct of 
the business or pursuit of the trade which has 
been transferred to another. Such contracts 
do not have the effect of destroying the competi- 
tion which previously existed. The contract 
under consideration, the court says, is to be dif- 
ferentiated from the ones mentioned on more 
than one ground. First, it is pointed out that 
hotels are established and maintained for the 
purpose of serving the public, and consequently 
are to be regarded as quasi public institutions. 
It is also argued that in the contract under con- 
sideration, competition is destroyed and the busi- 
ness is discontinued so that laborers are thrown 
out of employment and the public deprived of 
the benefits which would accrue should the com- 
petition continue. Under these views, the con- 
tract is declared to be in violation of public policy. 
It would seem that if the contract had been made, 
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in connection with the sale of one hotel to the 
other, and as an incident thereto, it would have 
been upheld and it is difficult to see what objec- 
tionable feature this would have removed from 
the arrangement, except to bring it clearly within 
the facts of previously decided cases. 


EXTRADITION. (Liability to Civil Process.) 
N. J. Sup. Ct.—In Rutledge v. Krauss, 63 Atl. 
988, the Supreme Court of New Jersey declares 
that a person surrendered to that state by the 
executive of another state under extradition pro- 
ceedings to answer for a crime committed in New 
Jersey may be held, tried, convicted, and sen-~ 
tenced there for another and distinct offense from 
that for which he was returned, and that a civil 
suit may likewise be instituted against such per- 
son before his discharge or immediately after it, 
and that he is not entitled to a reasonable time 
after his discharge to permit him to return to the 
state from whence he came before such suit may 
be instituted. The rule thus stated in so far as 
it applies to prosecutions for other criminal offenses 
than the one for which the person was extradited 





is that which generally obtains in most of the | 
states, in which respect there is a difference be- | 


tween interstate and 
In so far as the rule is extended so as to make the 
person to be extradited liable to civil action, the 
rule is supported by fewer authorities. Counsel 
argued that inasmuch as a person coming from 
another state voluntarily as a witness or party to 


international extradition. | 


a suit was free from arrest and service of process | 


in a civil action, the same rule should be applied 
to the case of persons extradited, but the court 
asserts that the rule applicable to prosecutions 
for other crimes is also applicable to civil suits, and 
in support of its holding cites People v. Cross, 135 
N. Y. 536, 32 N. E. 246, 31 Am. St. Rep. 850; 
Com. v. Wright, 158 Mass. 150, 33 N. E. 82, 19 
L. R. A. 206, 35 Am. St. Rep. 475; Jn re Miles, 
<2 Vt. 609; State ex rel, Brown v. Stewart, 60 Wis. 
587, 19 N. W. 429, 50 Am. Rep. 388; Ham v. State, 
4 Tex. App. 645; Williams v. Weber, 1 Colo. App. 
191, 28 Pac. 21. 


INFANTS. (Contracts — False Representa- 
tions as to Age — Estoppel.) Miss. Sup. Ct. — 
The case of Commander v. Brazil, 41 So. 497, adds 
another authority to those which go practically 
to the extent of holding an infant bound by his 
contracts under certain circumstances. The de- 
fendant in this case, while an infant, but after 
his stature and appearance indicated that he 
had reached years of maturity, purchased a livery 
business, and to secure a portion of the purchase 





price executed deeds of trust covering the prop- 
erty, and also a tract of land. During the trans- 
action he stated several times, in answer to direct 
questions, that he was twenty-one years of age, 
and the seller executed the contract believing and 
relying on those statements. In dealing with 
the question whether defendant was entitled to 
avoid the contract and prevent the enforcement 
of the deeds of trust the court says that practi- 
cally all the authorities recognize the right of 
the matter, inasmuch as while holding that a 
minor cannot be sued on his contract, they never- 
theless hold that he is liable for his tort, and can 
be sued for damages for his false representations. 
Other authorities lay down the rule that he may 
not be sued at law but may be sued inequity. The 
court then suggests that if a minor is to be made 
liable for his fraud and his property taken to com- 
pensate in damages a person who has suffered 
by the minor’s deceit, it is difficult to understand 
how it can be made any easier on the minor for 
this to be done through an action of tort instead 
of on his contract, if the same results follow. 
And so, limiting its holding somewhat closely 
to the facts of the case, the court ‘declares that 
when a minor has reached the stage of maturity, 
which indicates that he is of full age, and enters 
into a contract falsely representing himself to 
be of age, accepting the benefits of the contract, 
he will be estopped to deny that he is not of age 
when the obligation of the contract is sought to 
be inforced against him. 


INJUNCTION. (Restraining Prosecution for 
Crime.) Kans. Sup. Ct. — Levy v. Kansas City, 
86 Pacific Reporter, 149, is a case almost on a 


- par with the celebrated old English suit for an 


accounting between highwaymen. The city of 
Kansas City, Kansas, in violation of law, enacted 
an ordinance providing for the granting of licenses 
to gamblers to violate the law in certain portions 
of the city. Plaintiff, Levy, procured such a 
license and opened up a place of business within 
the prohibited district, for which he was prosecuted 
and fined. He then filed a petition alleging that 
the city intended to, and would if not restrained, 
arrest him again if he opened up his place of busi- 
ness, and asked for an injunction restraining the 
city from again interfering with him or his busi- 
ness. On default of the city a temporary injunc- 
tion was granted, which on the hearing was dis- 
solved, because the gambling house was within 
the prohibited limits. In considering the case 


on plaintiff’s writ of error the court says: ‘‘ This 
is probably the first instance in the history of 
the state that a professional criminal, confessing 
to a daily violation of the law, has had the effron- 
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tery to apply to a court of equity for protection 
from arrest and public prosecution while he pur- 
sues his criminal vocation. It would indeed be 
a sad commentary on our jurisprudence if a justi- 
fication could be had for holding that a license 
to commit crime, issued by a city administra- 
tion, could be made the basis of equitable inter- 
ference for the protection of the holder from 
public prosecution while he continues to violate 
the law. The conduct of the parties is equally 
culpable and neither deserves any consideration 
at the hands of the court.” 


INSURANCE. (Accident Policy — Sunstroke.) 
Kans. Sup. Ct.— A point which seems to be 
entirely without direct precedent is determined 
in Continental Casualty Company v. Johnson, 
85 Pac. 545. The action was on an accident 
policy containing a provision that loss of time 
due solely to sunstroke or freezing should be 
deemed to be due to external violent and purely 
accidental causes, and entitle the assured to full 
benefits. Insured was a fluewelder and while 
engaged in that occupation was overcome by 
heat from the forge or furnace near which he 
worked. Any one wishing a complete collection 
of the authorities on the question of what con- 
stitutes a sunstroke would do well to refer to the 
opinion in this case, as almost every recognized 
work, whether of a general or strictly medical 
nature, is referred to and qouted from in deter- 
mining the question whether the injury sustained 
by the insured was a sunstroke. Upon all the 
authorities the conclusion is reached that the 
term sunstroke means prostration resulting from 
extreme heat and is equally applicable whether 
the heat is the direct result of sunlight or is pro- 
duced artificially. ‘‘ There may,’ says the court, 
“be an apparent incongruity in calling that 
sunstroke which has no relation to any effect 
produced by the sun, but this is only to say that 
the word is not happily formed to suggest the 
idea it is employed to express. Etymology is 
not always a safe guide to the meaning of a term. 
It is no more imperative that sunstroke shall 
always mean a disorder caused by the sun, than 
that lunacy shall denote an aberration due to 
the influence of the moon.’ The only cases 
cited by the court as dealing with the question 
are Dozier v. Fidelity & Casualty Co., 46 Fed 
446, and Sinclair v. Maritime Pass. Assur. Co., 
3 El. & El. 478, which merely hold that sunstroke 
is not an accident but a disease. 


INSURANCE. (Mutual Benefit Societies — 
Increase of Assessment.) Mass.— The change 
in rate of assessment adopted not long since by 





one of the oldest assessment insurance orders in 
the country has been held valid by the supreme 
court of Massachusetts in Reynolds v. Supreme 
Council Royal Arcanum, 78 N. E. 129. 

The association was organized under a Massa- 
chusetts statute which authorizes mutual bene- 
fit societies to adopt by-laws declaring the manner 
in which the purposes of their incorporation may 
be accomplished, and to prescribe the assess- 
ment of benefits in case of disability or death 
and the conditions under which the same shall 
be paid, as well as to provide a method for amend- 
ment of the by-laws, and make provision for the 
payment of benefits in case of death or disability 
or both from the fund derived solely from assess- 
ments collected from members, as required in 
the by-laws. Under this statute, it is held that 
where it appeared that the society was founded 
on a plan which would ultimately result in its 
inability to pay certificates issued, it was auth- 
orized to so amend its by-laws as to increase 
its benefit assessments to an amount equal to 
the cost of insurance. 

At the time of joining the society every mem- 
ber entered into an express agreement to conform 
to and abide by the constitution, laws, rules, and 
usages then in force or which might thereafter 
be adopted, and the benefit certificates of the 
society promised payment of death benefits only 
on condition that the member complied with the 
laws which then governed or might thereafter 
be enacted to govern the order and its funds. In 
view of this provision of the contract, the court 
declares that by-laws changing the society’s 
plan of assessment and adopting an increased 
graduated assessment schedule sufficient to cover 
the cost of insurance was not a violation of the 
then existing contracts of members. 

It is pointed out that there are many cases in 
which it is held that the amount expressly prom- 
ised to be paid in a certificate issued by a mutual 
benefit society cannot be cut down by an amend- 
ment of the by-laws, and Newhall v. American 
Legion of Honor, 63 N. E. 1, Langan v. Same, 
66 N. E. 932, and American Legion of Honor v. 
Getz, 112 Fed. 119, are cited as examples of 
those cases, but a distinction is drawn between 
the express stipulation of a corporation to pay 
a certain sum and other provisions relating to 
the methods of the corporation and the duties 
of the certificate holders, which properly may 
be a subject for regulation by by-laws, even 
though they affect the rights of the members 
under their contracts. 

The assessments to be paid for death benefits 
are provided for by the by-laws, while the prom- 
ise in writing to pay a certain sum to a particular 
person is as to that person a matter outside of 
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those corporate rules which may be expected 
to be changed by an amendment of the by-laws. 

As authority for the holding that the duties 
of members prescribed by the by-laws remain 
subject to modification when a power of amend- 
ment is reserved, the court cites Loeffler v. Mod- 
ern Woodmen of America, 100 Wis. 79, 75 N. W. 
1012; Langnecker v. Grand Lodge, A. O. U. W., 
111 Wis. 279, 87 N. W. 293. 55 L. R. A., 185, 
87 Am. St. Rep. 860; Lawson v. Hewell, 118 Cal. 
613, 50 Pac. 763, 49 L. R. A. 400; Gilmore v. 
Knights of Columbus, 77 Conn. 58, 58 Atl. 223; 
Ellerbe v. Faust, 119 Mo. 653, 25 S. W. 390, 25 
ie mB. 366. 


INSURANCE. (Mutual Insurance — Policy — 
Inconsistency — Construction.) Mo. Ct. of App.— 
Under a statutory provision that every policy 
or certificate issued by any corporation doing 
an assessment insurance business shall specify 
the exact sum of money which it promises to 
pay upon the contingency insured against, and 
thit the corporation shall be obligated to the 
beneficiary for such payment at the time and 
to the amount specified in the policy or certifi- 
cate, it is held that a provision of the by-laws 
of an insurance organization as to the amount 
of benefit to be paid is controlled by a conflict- 
ing recital in the policy. Courtney v. Fidelity 
Mut. Aid Ass’n, 94 S. W. 768. It is, however, 
further held in this case that where the by-laws 
of an assessment insurance organization pro- 
vided that the indemnity for sickness should 
only be paid to the member himself, and in case 
of his death before payment should revert to 
the association, which should only be liable for 
funeral benefits, and that the association should 
in no event be liable for both weekly indemnity 
and funeral benefits; but the policy provided 
for a fixed payment per month for disability 
from sickness, and declared that, after contin- 
uous membership for twelve months next prior to 
the death, funeral expenses would be defrayed 
in a sum not exceeding $100, a further provision 
of the by-laws to the effect that where disability 
was the result of sickness, indemnity should be 
paid for a greater period than ten weeks, was 
not contrary to the terms of the policy forbidden 
by the statute or objectionable as uncertain 
and oppressive. Another point of some interest 
determined in the same case, though bearing 
no relation to the ones just mentioned, is that 
under the policy sued on, which provided that 
the insurer should not be liable for disabilty 
resulting from bronchitis, evidence that a dis- 
abled member suffered from senile bronchitis 
and a catarrhal condition of the stomach and 





duodenum did not relieve the insurer from lia- 
bility without further proof that the bronchitis 
and not the affection of the digestive tract caused 
the disability. 


MONOPOLIES. (Anti-Trust Statute — Con- 
stitutionality.) Mass. — In Commonwealth v. 
Strauss, 78 N. E. 136, a Massachusetts statute 
declaring that no person, firm, corporation, or 
association of persons doing business in that com- 
monwealth shall make it a condition of the sale of 
goods, wares, or merchandise that the purchaser 
shall not sell or deal in the goods, wares, or mer- 
chandise of any other person, firm, corporation, 
or association of persons, providing, however, that 
the statute shall not prohibit the appointment of 
agents or sole agents for the sale of or the making 
of contracts for the exclusive sale of goods, wares, 
and merchandise, is upheld as a valid exercise of 
the police power. Expressly disclaiming, as all 
police power cases do, any intention of defining 
the scope and limits of that power, the court says 
that it includes the right to legislate in the interest 
of the public health, public safety, and public 
morals, and that if the power is to be held within 
the limits of the field thus defined, the words 
should be interpreted broadly and liberally. It is 
then pointed out that the contracts forbidden by 
the statute are only those which in ordinary com- 
petition among equals no one would have any 
desire or interest to make, and that ordinarily only 
a person or corporation intrenched in a position of 
power can afford to refuse to sell to a jobber or 
retailer unless the buyer promises not to handle 
any other kind of goods. 

In the transaction of business among equals 
where there is free competition the statute is un- 
necessary, for there is no inducement to do that 
which it forbids, and its practical effect is limited 
to preventing great corporations from making 
certain contracts intended to drive ordinary com- 
petitors out of business. The prevention of this 
by means of the statute is to be regarded, the court 
says, as a protection of the public health and public 
safety, if not of the public morals. 

The statute is also declared to be not objection- 
able as an attempted regulation of interstate com- 
merce, inasmuch as it affects only interstate trans- 
actions occasionally, and as it were incidentally, 
and was not intended as a regulation of interstate 
commerce. 

There was evidence that the defendant in the 
case named a price at which he would sell his 
employer’s tobacco, and then stated to the person 
proposing to purchase, that if he bought or sold no 
plug tobacco except that manufactured by defend- 
ant’s employer, that defendant would return a 
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certain rebate. There was also evidence from 
which it might have been found that the price at 
which the tobacco was to be sold, if paid without 
the rebate, would prevent the doing of business at 
a profit, and that the proposal of the price without 
a rebate was not intended by the defendant or 
understood by his customers as bona fide, but was 
an evasion or subterfuge, and that as a matter of 
fact no One would purchase or could profitably 
purchase without conforming to the requirement 
not to handle the goods of others in order to 
receive the rebate. 

Under these circumstances it was held that a 
request by the defendant for a ruling that if his 
proposal merely consisted of the offer of sale and 
the offer of a rebate, the sale was not made on 
condition that the purchaser should not sell the 
goods of any other person, was properly refused. 





PHYSICIANS AND SURGEONS. (Operation on 
minor without consent of parent.) Mich. — In 
Bakker v. Welsch, 108 N. W. 94, the Supreme Court 
of Michigan had to deal with a rather unusual and 
interesting state of facts, and as a result to decide 
a question for which neither court nor counsel 
seem to have found a precedent. 

A boy 17 years old, afflicted with a small tumor 
of the ear, for which he had taken treatment, went 
to a nearby city, and, accompanied by adult 
telatives, was examined by a surgeon, and went 
back home, agreeing to return later and hear the 
surgeon’s diagnosis. On his return, accompanied 
this time also by adult relatives, he agreed to have 
the tumor removed. While an anesthetic was 
being administered, preparatory to this operation, 
the boy died. 

The question presented was whether the surgeons 
performing the operation were liable in damages 
to the boy’s father merely because of the fact that 
he had not consented to the operation, and this is 
decided in the negative. The decision does not 
seem to be grounded on any particular principle, 
but the court merely reviews the facts, draws 
attention to the absence from the record of any 
indication that if the consent of the father had 
been asked it would not have been freely given, or 
that the physicians knew before the operation 
that the father had not consented, and concludes 
that it would be too harsh a rule to hold defendants 
liable. 





RECEIVING STOLEN GOODS. (Attempts — 
Impossibility of Committing Crime.) N. Y. Ct. of 
App.— The case of People v. Jaffe, which was 
referred to in the August number of this maga- 
zine, and in which the Appellate Division of the 
New York Supreme Court held that a person 
could be convicted for attempting to receive stolen 








goods, though in fact the goods were not stolen, 
has been reversed by the Court of Appeals, the 
opinion appearing in 78 Northeastern Reporter, ° 
169. As is pointed out by the Court of Appeals, 
the judgment of the Appellate Division was 
founded chiefly on the authority of cases in which 
it has been held that one may be convicted of 
an attempt to commit ¢rime, notwithstanding 
the existence of facts unknown to him which 
would have rendered the complete perpetration 
of the crime itself impossible, as, for example, 
what the court terms the ‘ Pickpocket Cases,” 
where, in prosecutions for attempts to commit 
larceny from the person by pocket picking, it is 
held not to be necessary to allege or prove that 
there was anything in the pockets which could 
be the subject of larceny. Commonwealth v. 
McDonald. 5 Cush. 265; Rogers v. Commonwealth, 
5 Serg. & R. 463; State v. Wilson, 30 Conn. 500, 
and People v. Moran, 123 N. Y. 254, 25 N. E. 412, 
are examples of this class of cases. In distin- 
guishing those cases from the present one, the 
court says: ‘‘ The crucial distinction between the 
case before us and the pickpocket cases and others 
involving the same principle lies not in the possi- 
bility or impossibility of the commission of the 
crime, but in the fact that, in the present case, 
the act, which it was doubtless the intent of the 
defendant to commit, would not have been a 
crime if it had been consummated. If he had 
actually paid for the goods which he desired to 
buy and received them into his possession, he 
would have committed no offense under section 
550 of the Penal Code, because the very defini- 
tion in that section of the offense of criminally 
receiving property makes it an essential element 
of the crime that the accused shall have known the 
property to have been stolen or wrongfully appro- 
priated in such a manner as to constitute larceny. 
This knowledge being a material ingredient of the 
offense, it is manifest that it cannot exist unless 
the property has in fact been stolen or larcenously 
appropriated. No man can know that to be so 
which is not so in truth and fact. He may believe 
it to be so, but belief is not enough under this 
statute. ... If all which an accused person 
intends to do would, if done, constitute no crime, 
it cannot be a crime to attempt to do a part of 
the thing intended. The crime of which the de- 
fendant was convicted necessarily consists of 
three elements: First, the act; second, the intent; 
and, third, the knowledge of the existing condi- 
tion. There was proof tending to establish two 
of these elements, the first and second, but none 
to establish the third. This was knowledge of 
the stolen character of the property sought to be 
acquired. There could be no such knowledge, 
The defendant coud not know that the property. 
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possessed the character of stolen property when 
it had not in fact been acquired by theft.”’ 


SALVAGE. (Nature of Service — Salvage or 
Towage.) U.S. Dist. Ct., Dist. of S.C. — A very 
interesting case, involving the distinction between 
a salvage service and mere towage, is that of The 
Robert S. Besnard, 144 Federal Reporter, 992. 
It is there declared that if a vessel is in a position 
which requires towage service only, the mere fact 
that she had previously suffered injury does not 
change the nature of the service to one of salvage 
unless there are some circumstances of peril, im- 
mediate or to be reasonably apprehended, from 
which the vessel is relieved, or some hazard encoun- 
tered or unusual work done by the relieving vessel. 
The bark Besnard, on a voyage from Montevideo 
to New York, in the winter, was struck by a water- 
spout when about 500 miles east of Charleston, 
losing a part of her masts, and having left only 
six of her nineteen sails. She was sound in hull, 
and able with her remaining sails to make five or 
six knots an hour with favorable winds, but the 
wind becoming northerly after a day or two, she 
turned for the port of Charleston. Her master 
asked two or three passing vessels for a tow, which 
he did not get, but at no time made any signal of 
distress. One vessel offered to take off himself 
and crew, which he refused. He reached the 
vicinity of the Charleston lightship at night, and 
anchored, all of the crew going to bed except the 
usual watch. The following morning a tug went 
out and towed the bark in. The master of the 
bark endeavored to make a bargain for the towage, 
but the master of the tug declined, and the ser- 
vice was accepted, leaving the matter of compen- 
sation open. The master of the tug had received 
notice the night before from a passing vessel that 
she had spoken the bark, and that the sea was 
heavy, but did not go out until the next morning. 
The wind was no more than fresh, the bark was 
securely anchored, and was in no unusual peril, 
and the towage service was not attended with 
danger, and was no more than required by all 
vessels entering the port. On these facts the 
libelant claimed that the service was a salvage, 
and not a towage. A large number of cases are 


cited, all based more or less upon a statement — 


made by Dr. Lushington, in The Reward, 1 W. 
Rob. 174, where it is said that mere towage ser- 
vice is confined to vessels that have received no 
injury or damage, and that mere towage reward 
is payable in those cases only where the vessel 
receiving the service is in the same condition she 
would ordinarily be in without having encoun- 
tered any damage or accident. It is pointed out 





that this statement is in reality a dictum and that 
the rule actually applied in the case is not in con- 
flict with that laid down in the present case. Sal- 
vage, it is said, is in the nature of a bounty for 
extraordinary exertions, the amount of the bounty 
depending upon the success achieved, the value 
of the property saved, and the degree of danger 
from which it was rescued, but that while there 
are many ingredients, the one essential element 
is that the property shall be saved from danger 
either actually impending or reasonably to be 
apprehended, and that in the absence of any peril 
it is not salvage, however beneficial and meri- 
torious the service may be. Therefore, it is de- 
clared that as in the present case the bark was not 
actually in danger at the time the service was 
rendered, but had, on the contrary, safely passed 
through the period of danger and distress, an 
award for salvage should not be made. 


TAXATION. (Property Used for Public Pur- 
pose — Bonds Owned by City.) Ky. Ct. of App. — 
What appears to be a very sensible holding is 
that delivered by the Court of Appeals of Ken- 
tucky in Board of Councilmen v. Commonwealth, 
94 S. W. 648, where it is determined that non- 
negotiable bonds acquired by a city as a part of 
the consideration for the sale of a gas plant and 
held by the city solely for the purpose of devot- 
ing the income to paying the expenses of lighting 
the streets, are used for public purposes within 
a provision of the constitution declaring that pub- 
lic property used for public purposes shall be 
exempt from taxation and that taxes shall be 
levied and collected for public purposes only. 
Cities being authorized by statute to collect taxes 
for the purpose of building and maintaining water 
works and lighting plants, the court regards the 
maintenance of a public lighting plant as a public 
necessity, so that money devoted to such main- 
tenance is unquestionably devoted to a public 
use, as a result of which the bonds held solely for 
the purpose of aiding the city in maintaining its 
lighting plant should themselves be regarded as 
used for a public purpose. 


WAREHOUSEMEN. (Stock Yards — Regula- 
tion of Rates.) Kans. Sup. Ct.— The growing 
tendency to assert that the public has some rights 
which even corporations are bound to respect is 
reflected in Ratcliff v. Wichita Union Stock Yards 
Co., 86 Pacific Reporter, 150,where it is held that 
the carrying on of stock yards at a commercial 
center, with which yards all the railroads enter- 
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ing the city connect, and which is the only avail- 
able market in the city and for a large scope of 
country around it, for the selling, feeding, and 
resting of live stock, is a business affected with a 
public interest, and is subject to public regula- 
tion and control in respect to rates. The court 
calls attention to the fact that the business of 
banking has been subjected to governmental con- 
trol and regulation and that the exercise of the 
police power in controling the business of insur- 
ance, common carriage, the operation of mills, 
hotels, theaters, wharves, markets, warehouses 
for the storage of grain and tobacco, etc., have 
been upheld in numerous instances. Munn v. 
Illinois, 94 U. S. 113, is referred to as expressly 
deciding that a warehouseman who receives and 
stores grain for compensation is engaged in a 
business of a public nature, that the public has 
an interest in the use to which he devotes his 
property, and that for the public good he must 
submit to public control. The cases of Budd v. 
New York, 143 U. S. 517, 12 Sup. Ct. 468; Bross 
v. North Dakota, 153 U.S. 391, 14 Sup. Ct. 857; 
W. W. Cargill Co. v. Minnesota, 180 U. S. 452. 
21 Sup. Ct. 423, and Cotting v. Kansas City 
Stock Yards Co., 183 U.S. 97, 22 Sup. Ct. 30, are 
cited as upholding the principle upon which Munn 
v. Illinois was decided. Regarding that prin- 
ciple as correct, the court argues that the opera- 
tion of stock yards has more of the character- 
istics of a public business than the carrying on 
of an elevator or warehouse. The conditions 
referred to in the first portion of this note are 
reviewed and it is held that because of them the 
company owning the stock yards has a practical 
monopoly of a vast business affecting thousands 
of people who are almost obliged to make use of 
the yards at whatever rates the company may 
choose to charge, and for this reason it is declared 
that public control and regulation is not only 
proper but almost necessary. 





oe 





WITNESSES. (Privilege of Witness — Immu- 
nity from Prosecution.) Wis. Sup. Ct. — The case 
of State v. Murphy, 107 N. W. 470, contains-a 
construction and application of a comparatively 
recent statute of Wisconsin which had not previ- 
ously been presented to the court in exactly the 
same way. The statute declares that a witness 
in an action by the state involving the official 
conduct of any officer thereof shall not be excused 
from testifying on the ground that his testimony 
may expose him to prosecution, but that he shall 
not be prosecuted on account of any transaction 
concerning which he may testify. The defend- 
ant was an alderman of a city and was charged 
with soliciting and accepting a bribe as an in- 
ducement to vote in favor of an ordinance allow- 
ing a certain person to lay a sidetrack across a 
street in the city. He pleaded in bar immunity 
from prosecution on the ground that prior to the 
filing of the information he had testified before a 
grand jury as to the transactions alleged in the 
information. The clerk of the grand jury pro- 
duced his minutes showing that accused testified 
that he knew of no alderman demanding or re- 
ceiving money to support any contract, special 
privilege, or franchise. Defendant testified that 
he was asked as a witness before the grand jury 
if he had received any money for his vote on spe- 
cial privileges of certain varieties, and that he 
answered the question, no. Upon this state of 
facts the court declares that defendant did not 
testify before the grand jury concerning the trans- 
action for which he was prosecuted and hence was 
not within the immunity provision of the statute. 
The substance of the court’s reasoning merely is 
that the statutes would be rendered wholly nuga- 
tory and unenforceable if the mere fact that a 
person who was called before the grand jury and 
gave no evidence excepting protestations of inno- 
cence and ignorance were thereafter to be held 
immune from prosecution for the offense,which 
the grand jury was investigating. 
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Christianity and the Law. — The editor be- 
lieves that we do not study with sufficient 
care the reports of new cases. They are full 
of wisdom. 

The following example of modern judicial 
conundrums seemed to our correspondent too 
good to cut, so we print it entire through the 
courtesy of the West Publishing Company. 

Ellis v. Newbrough et al (Supreme Court of 
New Mexico), 27 Pac. Rep. 490. 

Freeman, J. This is a most extraordinary 
proceeding. So far as we have been enabled 
to extend our researches, it is without a prece- 
dent. It comes to us by appeal from a judg- 
ment of the district court for Dona Ana Courity, 
refusing to set aside a verdict of a jury in favor 
of the appellee. It is an action of trespass on 
the case. The declaration sets out substan- 
tially the following cause of action, viz.: That, 
at the time of the committing of the grievances 
that the plaintiff complains of the defendants 
were engaged “in organizing and establishing 
a community called ‘Faithists’”: and, being 
so engaged, the defendants heretofore, to wit, 
about the years 1882, 1883, and 1884, wrong- 
fully and corruptly contriving and intending 
to deceive and injure the plaintiff, issued and 
published certain false, fraudulent, and deceit- 
ful writings, falsely and fraudulently and de- 
ceitfully pretending in said writings to describe 
the true nature and objects of said community, 
and to set forth the true state of facts in con- 
nection with said enterprise, and thereby to in- 
duce the plaintiff to believe that said objects 
and purposes of the defendants, and said fact 
in connection with said enterprise, were far 
different from what they really were, and from 
what said defendants really intended they 
should be. The declaration then proceeds to 
set out what it is alleged the defendants held 
out the enterprise to be, viz.: That the prop- 
erty of the community was to be held in com- 
mon, — no one individual to have any separate 
title and property ; that said community was to 
be conducted on principles of brotherly love, 
without master or leader to exercise control 
over the members; that all the members were 
to enjoy equally a permanent place in the com- 
munity, with no authority on the part of any 
member or members to exclude another; that 





said community was laid on principles of sound 
morality and purity of life; that the plaintiff, 
misled by these pretenses, was induced to be- 
come a member of the community; ‘‘that he 
did then and there enter into said community 
with defendants; . . . did consecrate his life, 
his labor, and all his worldly effects and pros- 
pects, together with those of his two children, 
placing all good faith and confidence in said 
community ; whereas, in truth and in fact, said 
defendants knew at the time of making said 
false statements and pretenses that the prop- 
erty of the said community home would not 
be held in common by the members of said 
community, but that the title thereto was then 
and would in future be vested by deed in one 
individual, to-wit, the defendant, Andrew M. 
Howland; and whereas, in truth and in fact, 
defendants well knew, before and at the time 
of making said false statements and misrepre- 
sentations, that said community would not be 
conducted on principles of equality and kind- 
ness, without a master.’”’ The declaration 
then proceeds to charge defendant New- 
brough with acts of tyranny, and also with 
living a life of immorality, etc.; that, by reason 
of the false representations aforesaid, the 
plaintiff was induced to become a member of 
the community; and that he remained a mem- 
ber of such community from October, 1884, 
until April, 1886, both he and his two children 
working for the improvement of the home; 
‘‘and the plaintiff saith that the defendants 
refused, and still refuse, to pay plaintiff for his 
said work and labor, or any part thereof; by 
reason whereof plaintiff saith that he has sus- 
tained great damage in loss of time and labor 
and opportunity and in the education of his 
children, and that he has suffered great anguish 
of mind in consequence of the dishonor and 
humiliation brought upon himself and his 
children by reason of his connection with said 
defendants in said community; to the damage 
of the plaintiff in the sum of $10,000.” 

To this unique and weird complaint a de- 
murrer was interposed. The second and 
fourth grounds of demurrer are as follows: 
‘“ (2) Because there are no sufficient facts 
alleged in plaintiff’s said declaration to charge 
these defendants, or either of them, with any 
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liability to plaintiff by reason of the matters 
by plaintiff in his said declaration complained 
of.” ‘* (4) Because the said declaration is 
duplicitous, in this: that plaintiff in his said 
declaration has attempted to plead more than 
one, and various and distinct and different 
causes of action in one and the same count.” 
We think the court erred in overruling this 
demurrer. The most that can be gathered from 
the declaration is that the defendants had con- 
ceived some Utopian scheme for the ameliora- 
tion of all the ills, both temporal and spiritual, 
to which human flesh and soul are heir; had 
located their new Arcadia near the shores of the 
Rio Grande, in the county of Dona Ana, in 
the valley of the Mesilla; had christened this 
new-found Vale of Tempe the ‘Land of 
Shalam’’; had sent forth their siren notes, 
which, sweeter and more seductive than the 
music that led the intrepid Odysseus to the 
Isle of Calypso, reached the ears of the plaintiff 
at his far-off home in Georgia, and induced him 
to “‘consecrate his life and labors, and all his 
worldly effects,”’ etc., to this new gospel of 
Oahspe. This much is gathered from the 
pleadings. The evidence adduced in support 
of the plaintiff’s demand is as startling as the 
declaration is unique. What the declaration 
leaves as uncertain, the proof makes incom- 
prehensible. If the court below had been in- 
vested with spiritual jurisdiction, it might 
have been enabled, through an inspired inter- 
preter, to submit to a mortal jury the precise 
character of plaintiff’s demand. We think an 
examination of the record before us will amply 
support these conclusions. The first and prin- 
cipal witness offered by plaintiff was himself. 
He sets out in full the nature of his grievance. 
He admits, on page 59 of the record, that he 
made no sacrifice of property to become a 
member of the organization, but that he 
“threw up a situation”? in which he could 
make a good living. What induced him to 
make this sacrifice is set out in his testimony. 
First in order came some specimen of literature 
published by the society, community, order, 
church, or ‘ Faithists,’’ as they were pleased 
to call themselves. Over the objections of the 
defendants, two books were allowed to go to 
the jury. The first and larger volume is en- 
titled as follows: ‘‘Oahspe: a New Bible in the 
words of Jehovih and his Angel Embassadors. 





A sacred history of the dominions of the higher 
and lower heavens on the earth for the past 
twenty-four thousand years, together with a ° 
synopsis of the cosmogony of the universe; the 
creation of planets; the creation of man; the 
unseen worlds; the labor and glory of gods and 
goddesses in the etherean heavens. With the 
new commandments of Johovih to man of 
the present day. With revelations from the 
second resurrection, formed in words in the 
thirty-third year of the Kosmon era.” In the 
preface to the book it is said of it that ‘‘it 
blows nobody’s horn; it makes no leader.” It 
is further stated: ‘‘ When a book gives us infor- 
mation of things we know not of, it should also 
give us a method of proving that information 
true. This book covers that ground.”’ The 
inspired author of this new revelation was 
doubtless somewhat familiar with the writings 
of his early predecessors. He had read of the 
jealousies that had arisen between Paul and 
Barnabas, so that he takes occasion in his 
preface to assure his disciples that these gospels 
are not intended to establish the fame of any 
one, — ‘‘it blows nobody’s horn.”’ And again 
having seen innumerable sects spring up as a 
result of a misconstruction, or rather of a di- 
versified construction of the earlier gospels, we 
are furnished with the consoling assurance that 
this book represents the “‘method of proving 
that information to be true.’ With this 
comfortable and comforting assurance, the wit- 
ness opens this volume of light, and bids us 
satisfy the hungry longing of our restless spirits 
by feasting our eyes on its simple truths. This 
new gospel, in orderto prepare our minds for the 
acceptance and enjoyment of its simple truths, 
proceeds to dispel the mists of superstition that 
for nearly two thousand years have obscured 
our spiritual vision. It gives a plain and un- 
varnished story of the origin of the Christian’s 
Bible. It is this: that once upon a time the 
world was ruled by a triune composed of Brah- 
ma and Buddha and one Looeamong; that the 
devil, entering into the presence of Looeamong, 
tempted him by showing the great power of 
Buddha and Brahma, and induced him (Looea- 
mong) to take upon himself the name of Kriste, 
so that it came to pass that the followers of 
Kriste were called Kristeyans; that Looea- 
mongor Kriste through his commanding general 
Gabriel, captured the opposing gods, together 
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with their entire command of 7,600,000 angels, 
and cast them into hell, where there were al- 
ready more than 10,000,000, who were in 
chaos and madness. This Kriste afterwards 
assembled a number of his men to adopt a 
code. At this meeting it is said there were 
produced “two thousand two hundred and 
thirty-one books and legendary tales of gods 
and saviors and great men,’’ etc. This council 
was in session four years and seven months, 
“‘and at the end of that time there had been 
selected and combined much that was good 
and great, and worded so as to be well remem- 
bered of mortals.” Plaintiff's Exhibit A, p. 
733, verse 55. The council, or ‘‘convention,” 
as it would now be termed, having adopted a 
platform, — that is, agreed upon a Bible, — 
then proceeded to ballot for a god. ‘As yet 
no god had been selected by the council, and 
so they balloted in order to determine that 
matter.’”’ Plaintiff's Exhibit A, p. 733, verse 
36. On that first ballot the record informs us 
there were thirty-seven candidates, naming 
them. This list includes the names of such well- 
known personages as Vulcan, Jupiter, Minerva. 
Kriste stood twenty-second on this ballot. 
“Besides these, there were twenty-two other 
gods and goddesses who received a small 
number of votes each.”’ Plaintiff’s Exhibit 
A, p. 733, verse 37. The names of these can- 
didates are not given, and therefore there is 
nothing in the record to support the conten- 
tion of the counsel that the list includes the 
names of Bob Ingersoll and Phoebe Coussins. 
The record tells us that at the end of seven 
days’ balloting ‘‘the number of gods was re- 
duced to twenty-seven.”” And so the conven- 
tion or council remained in session “‘for one 
year and five months, the balloting lasted, and 
at the end of that time the ballot rested nearly 
equal on five gods, namely, Jove, Kriste, Mars, 
Crite, and Siva”’; and thus the balloting stood 
for seven weeks. At this point Hataus, who 
was the chief spokesman for Kriste, proposed 
to leave the matter of a selection to the angels. 
The convention, worn out with speech-making 
and balloting, readily accepted this plan. 
Kriste, who, under his former name of Looea- 
mong, still retained command of the angels 
(for he had prudently declined to surrender one 
position until he had been elected to the other), 
together with his hosts, gave a sign in fire of a 





cross smeared with blood; whereupon het was 
declared elected, and on motion his selection 
was made unanimous. Plaintiff’s Exhibit A, 
P. 733. We think this part of the exhibit 
ought to have been excluded from the jury, be- 
cause it is an attack in a collateral way on the 
title of this man Looeamong, who is not a party 
to this proceeding, showing that he had not 
only packed the convention (council) with his 
friends, but had surrounded the place of meet- 
ing with his hosts, ‘‘a thousand angels deep on 
every side’’; thus violating that principle of 
our laws which forbids the use of troops at the 
polls. 

After thus endeavoring to demonstrate that 
Christianity had its origin in fraud, and thus 
to prepare the minds of its disciples for the 
new gospel, the Oahspe proceeds to unfold 
the beauties and the simplicity of the new 
faith. Passing over many interesting features 
contained in this exhibit, such as the birth of 
Confucius, the rise and fall of Mohammedan- 
ism, the discovery of America by Columbus, 
etc., the record brings us to the discovery and 
settlement of the Land of Shalam, which forms 
the subject of this controversy. As already 
seen, the record shows that a tract of land in 
the country of Dona Ana was selected. This” 
was bought and paid for by the appellant How- 
land, and conveyed in trust for the use of the 
society. Among other conditions attached to 
the trust, one was to the effect that ‘‘no meat 
nor fish nor butter nor eggs nor cheese, nor any 
animal food save honey, shall ever be used upon 
any part of the premises, except that milk 
may be given to children under five years old.”’ 
Transcript of Record, p. 167. It is admitted 
that this, among many other conditions of the 
trust, was violated; so that on the thirteenth 
day of March, 1886, the trustees, among whom 
was the appellee, made a reconveyance of the 
property to the said Howland. There are 
many other interesting features presented by 
this record. Much proof was taken as to the 
conduct of the society or community which 
was incorporated under the name and style of 
the ‘First Church of the Tae.”’ Record, p. 
180. They organized also a general coéper- 
ative system; established what they called the 
‘“‘Faithist Country Store’? (Record, p. 87), — 
an institution, as we are advised, that did well 
as long as it kept on hand a good stock of faith. 
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There was an outer and an inner council, and 
contributions were received, to be devoted 
to the care and education of orphan children. 
It was charged in the declaration that the 
members did not practice that degree of mor- 
ality which was set forth in their circular, and 
proof was introduced with a view to show the 
questionable relations existing between one of 
the promoters of the scheme and one Miss Van- 
dewater, alias Miss Sweet; but as the plaintiff 
remained on the premises eighteen months, 
and as he assigned no such reason for leaving 
(page 88), and as he made no demand at the 
time for compensation for work and labor 
done, nor for hisinjured sense of morality, we 
think this is an after-thought. This society of 
Faithists, while communistic in theory, ag- 
rarian in habits, and vegetarian in diet, was 
not altogether void of sentimentality nor in- 
different to the Muses. One of the fair mem- 
bers of the society, inspired by the poetic 
surroundings of this fair Land of Shalam, com- 
posed some beautiful lines that are incorpo- 
rated into the record on page 62. They are as 
follows: 


‘For all things are held in common, 
Hooray! Hooray! 
Thus everything belongs to all, 
And peace abounds in Shalam; 
Away, away, away out west in Shalam!”’ 


The authoress of these beautiful and touch- 
ing lines is Nellie Jones, a member of the soci- 
ety. She is not made a party to this action, 
however, and therefore no judgment can be 
rendered against her. The lines were, by di- 
rection of one of appellants, Dr. Newbrough, 
sung to the air of Dixie. We cannot give our 
assent, however, to the views of the able coun- 
sel for the appellee that causing these lines to 
be sung to the air or ‘‘tune of Dixie’”’ was of 
itself such an act of disloyalty as to entitle the 
plaintiff to a verdict. The writer of this 
opinion, like the appellee, is himself a native 
of the land of Dixie, that 


“Fair land of flowers, 
And flowery land of the fair.” 


— And, as he reads these lines of Nellie Jones, 
memory carries him back to the days of his 





boyhood, and to the land of the “‘ magnolia and 
the mocking bird.”’ ; 

O glorious Land of Shalam! O beautiful” 
Church of Tae! When the appellants, the 
appellee, Ada Sweet, and Nellie Jones, afore- 
said, formed their inner circle, and like the 
morning stars sang together, it matters not 
whether they kept step to the martial strains 
of Dixie, or declined their voices to the softer 
melody of Little Annie Rooney, the appellee 
became forever estopped from setting up a 
claim for work and labor done; nor can he be 
heard to say that ‘“‘he has suffered great an- 
guish of mind in consequence of the dishonor 
and humiliation brought on himself and chil- 
dren by reason of his connection with said 
defendants’ community.” His joining in the 
exercises aforesaid constitutes a clear case of 
estoppel in Tae. 

There is another reason, however, why this 
act of disloyalty on the part of the appellants 
should not prejudice them; and that is that the | 
plaintiff himself joined in the chorus when the 
“tune of Dixie” was sung. On page tog of 
the record appears the following, the plaintiff 
himself being upon the witness stand: ‘‘Ques- 
tion. You all sang this with a good deal of 
lustiness? Answer. No, sir; we sang it to 
the tune of Dixie. Q. All joined in the 
chorus? A. Yes, sir; all that could.” Pre- 
termitting any expression of opinion as to 
whether it would, under any circumstances, be 
competent to allege and prove in this court 
that the ode to Shalam had been sung to the 
tune of Dixie, it is in proof, as we have seen, 
that the parties were in pari delicto, and there- 
fore neither can avail himself of the other’s 
wrong. 

It is insisted, however, that the appellee 
was deceived by the appellants; that they 
did not carry out the purposes set forth in their 
circular and manifestoes; and they that did not 
live up to the doctrine contained in their Bible. 
The plaintiff admits that he had read their 
books thoroughly before he joined them. He 
belonged to the inner circle; was one of the 
trustees; joined in the worship; sang in the 
choir; and listened to the soul-enrapturing 
voice of Nellie Jones. Moreover, he had 
entered into the Holy Covenant. That cove- 
nant is found in chapter 5 of the Book of 
Jehovih’s Kingdom on Earth. Plaintiff’s Ex- 








582 THE GREEN BAG 





hibit A, p. 833. The twenty-fourth verse of 
the covenant is as follows: ‘I covenant unto 
Thee, Jehovih, that, since all things are thine, 
I will not own nor possess exclusively unto 
myself anything under the sun, which may 
be intrusted to me, which ariy other person or 
persons may covet or desire or stand in need 
of.”” Under the terms of this covenant, he 
cannot maintain his suit, for the defendants 
insist, and the proof is clear, that they “covet 
or desire or stand in need of”’ the $10,000 for 
which the plaintiff sues. This is a complete 
answer to so much of plaintiff’s cause of action 
as is laid in assumpsit, just as his participation 
in the church exercises, music, etc., was an 
estoppel to his right to set up “anguish of 
mind” and ruined reputation and other 
matters founded in tort. 

It is insisted, however, that the appellee 
has a right to recover for a deceit practiced 
upon him; that he was misled by the Oahspe 
and other writings of the society. On the 
contrary, the defendants maintain that the 
appellee is a man who can read, and who has 
ordinary intelligence, and this the appellee 
admits. This admission precludes any inquiry 
as to whether appellee’s connection with the 
Faithists, their inner and outer circles, their 
music and other mystic ceremonies, their 
general warehouse and coéperative store, and 
other communistic theories and practices, gave 
evidence of such imbecility as would entitle 
him to maintain this suit. Admitting, there- 
fore, that the appellee was a man of ordinary 
intelligence, we find nothing in the exhibits 
which in our opinion was calculated to mislead 
him. True, the Oahspe, like other inspired 
writings, such as the Koran, Bunyan’s Pil- 
grim’s Progress, and other works of like charac- 
ter, deals largely in figures and tropes and 
allegories. But, read in the light of modern 
sciences, they are beautiful in their very sim- 
plicity. We would be glad to embody the 
whole of plaintiff’s Exhibit A, but must con- 
fine ourself to such citations as will, in our opin- 
ion, be sufficient to sustain this view. A care- 
ful examination of appellee’s Exhibit A, the 
New Bible of Oahspe, leads us to the inevit- 
able conclusion that its splendid exhibitions 
of word painting were not confined to the 
Mesilla valley, although it is in proof, and, in- 
deed, is not denied, that a much larger volume 





might be written, and yet not exhaust the sub- 
ject of that valley’s many attractions. But 
while there are many descriptive features in 
the record that unquestionably apply to the 
section in controversy, there are others that 
bear on their face a very different application. 
As a specimen of the former, we cite the follow- 
ing, found on page 370 of the Exhibit A: ‘‘ Next 
south lay the kingdom of Himalawowoagana- 
Papa, rich in legends of the people who lived here 
before the flood; a kingdom of seventy cities 
and six great canals, coursing east and west 
and north and south, from the Ghiee mountain 
in the east, to the west mountain, the Yubla- 
hahcolaesavaganawakka, the place of the king 
of bears, the EEughehabakax (grizzly). And 
to the south, to the middle kingdom, on the 
deserts of Geobiathhaganeganewohwoh, where 
the rivers empty not into the sea, but sink 
into the sand, the Sonogallakaxkax, creating 
prickly Thuazhoogallakhoomma, shaped like 
a pear.” As an illustration of that portion of 
the exhibit which, in our opinion, was not de- 
signed as a description of the Land of Shalam, 
we cite the following, found on the same page 
of the exhibit: “‘In the high north lay the king- 
dom of Olegalla, the land of giants, the place 
of yellow rocks and high spouting waters. 
Olegalla it was who gave away his kingdom, 
the great city of Powafuchswowitchahavagga- 
neabba, with the four and twenty tributary 
cities spread along the valley of Anemoosagoo- 
chakakfuela. Gave his kingdom to his queen, 
Minneganewashaka, with the yellow hair, long 
hanging down.”’ This unquestionably refers 
to Chicago. The author, after giving a gen- 
eral description of many lands and cities, leads 
his ‘‘deciples’’ to some high point, most prob- 
ably Sierra Blanca (from whose snow-covered 
summit the summer breezes fall like a gentle 
cascade over the valley of the Pecos), and 
spreads out before them a vast system of irri- 
gation. The following is taken from the rec- 
ord, and will be found commencing on page 369 
of appellee’s Exhibit A: ‘Beside the canals 
mentioned, there were seven other great canals, 
named after the kings who built them, and they 
extended across the plains in many directions, 
but chiefly east and west.’’ Speaking of the 
vast canals that formed a network of the 
beautiful valley, the record says: ‘‘ Betwixt 
the great kings and their great capitals were a 
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thousand canals, crossing the country in every 
way, from east to west and from north to 
south, so that the seas of the north were con- 
nected with the seas of the south. In kanoos 
the people traveled, and carried the produc- 
tions of the land in every way.” 

We are of the opinion that a proper cause 
of action was not set out in the declaration, 
and that there was no evidence to sustain the 
verdict of the jury awarding the plaintiff 
$1,500; that the refusal of the trial udge to set 
aside the verdict was error; and therefore the 
judgment of the district court should be 
reversed. 


Poetic Justice. — This complaint was pre- 
pared in one of the first cases against the New 
York City Subway, in the municipal court. 
The plaintiff objected to having it served, 
fearing it was not sufficient. However, the 
person who framed it claims it states a com- 
piete cause of action, being a ‘plain statement 
of facts” under New York Code of Civil Pro- 
cedure. 


And now comes Albert Nanies, 
And to this court complains, 
Through Rapid Transit negligence, 
He suffered loss and pains. 

’Twas the 6th of March of this year 
That the incident occurred 

Where he sustained the damages, 
Which to this court’s deferred. 


And first the plaintiff further shows, 
This rich defendant hath the power, 
Under the New York Corporate Law, 
To run cars through the subway bore. 
The plaintiff was no trespasser, 

As he had good right todo, ° 

When he descended in the earth 
Through the subway bore to go. 


As any other passenger, 

Being properly therein, 

He was entitled to his ride 
Through the tunnel dark and dim. 
He then approached the portal 
Where a ticket he procured, 

And duly paid his nickel 

Which safe passage him assured. 





The chopping box he then approached, 
And on his oath doth say, 

Therein he did the ticket drop, 

Full fare for transport pay. 

A colored porter was in charge, 

He did not see the act, 

But a witness saw it, standing near, 
Who will verify the fact. 


The plaintiff hastening to the cars, 
The porter made him halt, 
Insisting that he had not paid, 
And on him made assault. 

The plaintiff then indignant grew 
Demanding that he should refrain, 
The coon insisting he must buy 
Another ticket for the train. 


So under protest he complied, 

Another ticket bought and dropped 
Into the box, the only way 

From being any longer stopped. 

So now this plaintiff shows the court 
That he’s neither knave nor thief, 

But wants Two Hundred Dollars Cash, 
As damages for his relief. 


The Retort Courteous. — Curran was once 
arguing in Chancery before Lord Clare, who 
was seated on the bench caressing a New- 
foundland dog, and apparently ignoring: Cur- 
ran’s presence. At last Curran stopped 
speaking. The judge said: ‘‘Go on, Mr. 
Curran.” 

Curran replied: ‘‘ I beg a thousand pardons; 
I thought your Lordship was employed in 
consultation.” 


—1! Asmallcolored boy was arraigned forsome 
trivial offense, and after all had been heard 
the judge suggested to the grandfather, with 
whom the boy lived, that perhaps a little more 
careful oversight might be beneficial, where- 
upon the grandfather, who was an extremely 
respectable African, very tall and of great 
dignity, looked down on the judge in a pitying 
manner, but with the utmost respect, said: 

“Well, judge, how do you suppose you 
would ‘feel if you was the parent of a little 
damned nigger young one?” 
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Judicial Punning. — Punning is an exercise 
of wit and humor, but not a good habit. 

A dignified judge, however, will sometimes 
enliven a case by a punning allusion. In a 
Philadelphia case some years ago, a woman 
sued a street railway company for damages 
for injuries caused by being thrown by the 
sudden stopping of the car. The straps were 
where she could not conveniently reach them. 
The company appealed from a judgment against 
it, but the higher court sustained the judgment 
and said: ‘‘ Possibly a woman may be so fan- 
tastically and foolishly hooped, wired, and 
pinned up as to deprive her of her natural 
power to help herself; but, if so, the question 
is one of fact and not of law, and so we incline 
to leave it, instead of imposing upon our 
brethren below, the difficult duty of prying 
into the artificial ‘stays’ of the plaintiff’s 


” 


case. 


Would be Right. — Judicial ability of a very 
respectable order is not necessarily accom- 
panied by the quickest intellectual perception. 
Judge , who presides over one of the cir- 
cuits of a certain Western state, has never 
been able to master the intricacies of the 
game of euchre. A friend was once expound- 
ing to him the value of the bowers and the 
method of determining trump. ‘‘ But,’ in- 





terposed the judge, ‘what would happen 
if you should turn up the left bower for 
trump? ”’ 





Naturally. — A shoemaker was taken up for 
bigamy. 

** Which wife,’’ asked a bystander, “ will he 
be obliged to take? ”’ 

‘“* He is a cobbler,”’ replied another, ‘‘ and of 
course must stick to his last.” 


Dogged Persistency.— Business was dull, 
debtors were shy and wary, and Tim, the 
process server, was playing in hard luck. A 
case was on the list for trial in which an 
important witness named Reardon had defied 
all efforts to summon him. At last recourse 
was had to Tim, who was told to get a service 
in hand. 

Tim took the writ and started on his errand. 
On the road he met Reardon’s dog. The dog 
had a small package in his mouth, and a 
bright idea at once struck Tim. ‘‘ Come here, 
my good fellow,’ said Tim, caressing the dog 
in a friendly manner. Tim untied the bundle 
and placed the summons securely within; and 
then the dog took up the package and scam- 
pered away to his destination. Tim followed 
at a respectable distance, watched the dog 
go into the house, saw his master undo the 
package, and saw the legal paper fall imme- 
diately into his grasp. 

‘“‘ That’s the copy,” joyfully exclaimed Tim, 
peering forth from his hiding place under the 
window, ‘‘ and here is the original.’ 

Tim returned his writ to court; and the 
court decided after hearing an objection that 
the service was valid. 
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